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l. INTRODUCTION

Contrary to conventionakisdom,consumer oveindebtedness is not, by itself, a bad
thing. Indeed, credit can be a good thing since it lets people payrf@ntexpenses using
futureincome. High current debt levels are acceptable for people who have good reason to
believe heir income will increase in the future. Ovadebtedness may also enhance the
present quality of life of consumers who can afford to repay their debts with future income
because it lets them splurge and occasionally buy luxury items. In additionbtenifis to
the consumer, consumer spending (and high debt levels) also help develop @ neagidtn
and, in the case of the United States, has kept the émmonomy from stalling. Of
course, the reasdor the currenglobal consumeoverindebtedness problem is not because
consumers are in debt. Or that their debts exceed their income. Rather, consumers are
waaaaaaaaayn debt. They are drowning in dedd are not likely to receivelief under
the presentconsumer insolvencstatues

This Article will discuss overall consumer oviedebtedness in thenited Statesand
two specific types of credit that have increased consumer debt Wnitex States credit
cards and mortgagedt describs how the US. Bankruptcy Code allows consumers to rid
themselves of some of their delatsd then contrastconsumer oveindebtedness and the
U.S. response to this problem tbatin other countries.It concludes by suggesting ways
that the US. Governmentcould respond to consumer ovadebtedness and issues Brazil
should consider in deciding how or whether to adopt a comprehensive consumer insolvency
regime.

II. U.S.CONSUMERS ANDOVER-INDEBTEDNESS

A. Going into Debt:In General

A recent article in the Harvard University alumni magazine observed that
ficlonsumerism is as American as cherry gitasma TVs, iPods, granite countertogsu
name it, wél buy it.&> Americans are voracious consumers, but meager producers and
sawers. By way of contrast, the difference between what Americans produced and what we
consumed in 2006 is about equal to the entire annual output of Brazil, which is striking since
Brazil ranks tenth in the world in total GDP Because th&nited Statesonsumes much
more than it produces, théS.economy relies heavily on imported goddmn fact, theU.S.
economy is now based on providing financial services, not the production of goods. This
shift from a manufacturing to a financiakrvices economy, often referred to as the
ffinancialization of the American econordy,means thatinstead ofmaking money by

1. Consumer spending has kept theSUecoromy afloat andf Americanswere tostop consuming, our
economy would collapse.Spending,IncomesDisappoint; Public Projects Help Offset Housing Sump, CHI.
TRIB., Jure 30, 2007 at C3 Nell tHendersor& Howard SchneideiCommerce RepoRaises EyebrowsSlower
Growth and Higher Inflation Sugge& Hint of StagflatiorLited WASH. POST, Apr. 28, 2007 at D1, Gretchen
MorgensonEconomyls Surging but Wall Sts Down in the Dump#\.Y. TIMES, Apr. 27, 2002at ALl

2. Jonathan ShaviDebtor Nation: The Risking of the American Dream, oB@arowedDime, HARV. MAG.,
Julyi Aug. 2007, at40.

3. WORLD DEVELOPMENT INDICATORS DATABASE, WORLD BANK 1 (2007), http://site
resources.worldbank.org/DATASTATISTICS/Resources/GDP.pdf

4. Theincreag inU.S. importshas beemood for our trade partnemsit detrimentako the US. labormarket.
SeeMartin FeldsteinThe Return of Savin@5 FOREIGNAFF. 87, May/June 2006

5. SeeGreta R. KrippnerThe Financialization othe American Economy3 Socio-ECON. Rev. 173, 174


http://siteresources.worldbank.org/DATASTATISTICS/Resources/GDP.pdf
http://siteresources.worldbank.org/DATASTATISTICS/Resources/GDP.pdf
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making things Americans increasingly make money by moving money arouvidch of
this ffinancialize@ economyinvolves moving money from the financial services industry to
consumers in the form of consumer debt.

In 2006, totalU.S. household debt wa$12.8 trillion, an increase of more than a
trillion from total househal debt in 2005. Debt has risen much faster than income for
middle-income families in théJnited Statesand the ratio of debt to disposable income is
now approximately 12percenf Some of this debt level iso doubtattributable to the
seeminglyinsatiable desire df).S. consumers to have the latest gadgets, trinkets, and toys.
But many Americansespecially lower and middle-income Americanshorrow money and
use credit to compensate for stagnant or declining wages and tar hesalith care, spiraling
college tuitiol and, increasingly, for housirig.Rather than buying now knowing that they
likely will be able to pay for those items later, consumers are using credit to finance present
consumption even though they have no idea they will repay those debts in the future.

The U.S. savings rateor, more accurately, thiack of consumer savingss closely
related to the problem of American consumerism eagties similarly brod implications
for overall U.S.financial health Since 2006, th&nited Stateshas had a negative savings
ratéd that is,Americans save less than they spend on goods or sef¥i@se reason the
U.S. savings rate is so low is because of tamé number ofbaby boomes who are
spending down their retirement income,, dissaving> The negativeJ.S. savings rate has
now made theU.S. increasingly dependent on nthS. funds. In fact, just as the
financialization of thdJ.S. ecoromy forces theJnited States$o rely on imported goods, the
United Statesmust also import savings from other countries just to finance domestic
business investments.

(2005).

6. GLOBAL PoLicy FORUM, U.S. HouseHoLD DeBT: 1966 2006  (2006) http://
www.globalpolicyorg/socecon/crisis/tradedefittéibles/household.htfinereindter U.S.HOUSEHOLDDEBT].

7. Improving Credit Card Consumer ProtectionRecent Industry and Regulatory Initiativeddearing
Before theSubcomm. on Financial Institutions and Consumer Credit of the H. Comm. on Financial Services
110th Cong2 (2007)(statement of Sheila C. BaiGhairman,Federal Deposit Insurance Corporaticenailable
at http://www.house.gov/amdlist/hearing/financialsvcs_dem/htbair041707 fhdfreinafter Bair Statement]

8. CHRISTIAN E. WELLER, DROWNING IN DEBT: AMERICAG MIDDLE CLASS FALLS DEEPER INDEBT AS
INCOME GROWTH SLows AND CosTs CumB 6i7 (Ctr. For Am Progress May 2006) available at
http://www.americanprogress.org/kf/lboomburdeeb.pdf Student loan debtoubled from 1997 to 2007.
COLLEGE BOARD, TRENDS IN STUDENT AID 2 (2007)  http://www.collegeboard.com/
prod_downloads/about/news_info/trends/trends_aid_07.pdf

9. Kirstin Downey,Basics, Not Luxuries, Blamed for High DeWAsH. PosT, May 12, 2006at D1, Karen
E. Dynan& Donald L. Kohn,The Rise in U.S. Household IndebtednegSauses and Consequeneis (Fin. and
Econ.DiscussionSeriesWorking Paper No. 20037,2007), available athttp://ssrn.com/abstract=1019052

10. Press Release,uBeau of EconAnalysis U.S. Degit of Commerce, National Economic Accounts:
Personal Income and Oagls (ov. 1, 2007), available at http://www.bea.gov/newsreleases/national/
pi/2007/pi0907.htm Press Release,uBeau & Econ Analysis, U.S. Defi of Commerce, National Economic
Accounts:  Personal Income and Outlays (Dec. 22, 2008@yailable at http://www.bea.gov/news
releases/national/pi/2006/pi1106.htm

11 Feldstein,supranote 4, at 88 89, Martha M. Hamilton,Could the Market Fall Down and Go Boom?
WasH. PosT, Feh 4, 2007 at F3 Like in Brazil, the norHispanic white population in the U.S. is an aging
population. See generallyJohanne Doll & Marli Sampaio,fiElderly Consumer Weakness in Withholding
Credit,0 Paper presented at the annual meeting ofélweand Society AssociatidiDraft July 25, 2007)Jennifer
Cheeseman Day, POPULATION PROFILE OF THE UNITED STATES: POPULATION PROJECTIONS
http://www.census.gov/population/www/pgpuofile/natproj.html(last visitedMar. 15 2008)

12. Feldsteinsupranote4, at 89


http://ssrn.com/abstract=1019052
http://www.census.gov/population/www/pop-profile/natproj.html
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B. Credit Card Debt

In the United Statesjust about anyone or anything can getradit card. Indeed
former Federal Reserve Chair Alan Greenspan once commented that children, dogs, cats,
and moose can get credit catddn 2006,U.S.consumer credit debt (which includes credit
card and other nemortgage debtjotaled$2.4 trillion andU.S. residents had 45 billion
in debt on general purpose credit cafdswhile it is clear that credit card debt is highly
correlated with consumer bankruptcy filingst is unclear why so many.S. consumers are
unableor unwilling to properly manage their credit card debt. Several factors are typically
cited as the leading causes of increased credit card debt.

As a general matter, many people do not view credit cards as a form of borrowing,
since thesdloan® theoretically can be repaid in full without paying interest. Many of those
who understand that a credit card transaction is a loan do not understand credit card billing
terms because(a) pertinent information is noteffectively disclosed i(e., a lack of
transparency)(b) the complexity of the terms makes it virtually impossible for the average
consumer to understand the true cost of the crexdlit(c) because the terms change
frequently*® Other consumers use their creditd=ato balance their budget each month and
make ends meet and appear to give little regard to the ultimate cost of that ' credit.
Moreover, because dfow issuers market credit cardad because certain people have a
tendency to overestimate their ability to exercise s&lhtrol andoorrowmore tharthey can
repayin the future, some consumers may find it hard to resist the temptation to charge,
charge, charg®

Credit card issuers, not surprisipgtarget the customers they feel will be the most
profitable. For example, issuers covet and aggressively pursue higher risk corsurhers
as college students, even though they have no incomehamd high rates of defadft.
Despite their pesent risk of default, college students are ideal -teng credit card
customers because they are comfortable with indebteddessdtheir student loans) and

13. Credit Cards at 50 The Problems of Ubiquity\.Y. TIMES, Mar. 12, 2000, at C11.

14. See FED. RESERVE BD., STATISTICAL RELEASE, G-19 CONSUMER CREDIT (2007),
http://www.federalreserve.gov/releases/g19/Curréhs. HOUSEHOLD DEBT, supra note 6; Lewis W. Diuguid,
DespiteCredit Woes,We JustKeepon Digging, KANSASCITY STAR, Oct.17, 2007, at BQ

15. TERESA A. SULLIVAN, ELIZABETH WARREN & JAY L. WESTBROOK THE FRAGILE MIDDLE CLASS:
AMERICANS INDEBT 1217 22 (2001).

16. GEN. ACCOUNTING OFFICE, CREDIT CARDS: INCREASED COMPLEXITY IN RATES AND FEES HEIGHTENS
NEED FOR MORE EFFECTIVE DISCLOSURES TO CONSUMERS 33i56 (2006), available at
http://mww.gao.gov/new.items/d06929.pdair Statementsupranote7; Examining the Billing, Mrketing, and
Disclosure Practices of the Credit Card Industry, and Their Impact on ConsurHearing before the S. Comm.
on Banking, Housing and Urban Affairs10th Cong. 42007)(statement of Elizabeth WarreRrofessor of Law,
Harvard Law 8hoo) [hereinafter Warren Statemertiting statement by international business consulting group
vice-president that banking products are too complex for the average consumer)

17. Jose A. GARCIA, BORROWING TOMAKE ENDS MEET; THE RAPID GROWTH OF CREDIT CARD DEBT IN
AMERICA 1 (2007) available athttp:/demos.org/pubs/stillborrowing102407.pd¥ELLER, supra note 8, at 5.

The need to obtain additional funds, even if on unfavorable terms, to make ends meet also appears to explain the
willingness of elderly Brazilians to take out loans against their meager penfloht Sampaiosupranotell.

Declining pensions and increasing prices for drugs and health care might also explain why credit card debt has
become a serious problem for older America@sedit Cards and Older Americans:Hearing before the
Subcomm. on Financial Institutions and Consumer Crefdihe H. Comm. on Financial Servi¢dd0th Cong. 1

(2007) (written statement of Bob @Connell, Executive Council MemberAARP) [hereinafter @Connell
Statement]

18 Oren BarGill, Seduction by Plastj®8 Nw. U. L. Rev. 1373, 13951400 (2004).

19. Jessica SilveGreenbergCountering CrediCard PushersBUSINESSVEEK ONLINE, Oct. 11, 2007 Bair
Statementsupranote?, at 4(discussing higher rate of late payments for young adults).
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also because they theoretically will have higher incomes once they graduate joios. et
Because most of the revenue credit card issuers receive comes from customers who do not
pay their balances in full each month, issuers rationally prefer these customers because they
make higher profits if the customer treats the transactionl@anathat willbe repaid over

time?* Thus, even if college students or other high risk customers have shockingly high
defaultrates, they are quite profitable to issuers as long as they continue to at least pay
somethingmost months. Similarly, credit @ard companies have now increased their direct
mail credit card offers to subprime customers who have lost or likely will lose their homes in

a foreclosure because these customers can no longer tap into this bqmoity for cast?
Customers who have reatly lost their homes are, ironically, good letegm credit risks
because they can no longer access the equity in their homes, which gives them a strong
incentive to take out cash advances on their credit cards.

C. Housing Debt

1. Benefits and Perils adhe Democratization of Homeownership

Homeownership constitutes the largest component of household net worth for all
populations in the United States, except perhaps the highest income GroHpsising
prices more than doubled in sorbeS. housing market this decade and Vmtripled in
some markets over the lakirty years®® Americans have become oviedebted in the last
few years almost exclusively because of the astronomical increase in housing prices and
consumerdincrease in housing debtrfthe lasttwentyyears®® The acceleratiorin house
price appreciation, in turn, caused homeowners to increase their consumption based on their
belief that they were wealthier and could spend rfidre.

Total U.S. home mortgage debt is staggeyi in 2006, it was$9.7 trillion, an almost
trillion dollar increase from 2008. Consumers over the last ten years eagerly took out
large loans to buy homes becauseen with large fjlumbod mortgage¥ homeownerd

20. SeeMichelle SingletaryThe Extra Credit Students DarNeed,WAsH. PosT, Oct. 18, 2007 at D2
ROBERT D. MANNING, LIVING WITH DEBT: A LIFE STAGE ANALYSIS OF CHANGING ATTITUDES AND BEHAVIORS
25,42(2005),available athttp://www.lendingtree.com/livingithdebt/collateral/full_report.pdf

21. SeeWarrenStatementsupranotel6, at 3

22. Robert Gavin,Credit Card CompaniesWoo Sruggling MortgageHolders BosToN GLOBE, Sept. 4,
2007 at AL

23. U.S. CENsus BUREAU, U.S. DEPARTMENT OF COMMERCE, NET WORTH AND ASSET OWNERSHIP OF
HousEHOLDS 1998AND 20004 (2003) available athttp://www.census.gov/pro@003pubs/p7488.pdf Contra
Zhu Xiao Di, Role of Housingas a Component of HousehoWealth6 (Joint Centerfor Housing Studie®f
Harvard University Working Paper No. WOB, 2000), available at
http://www.jchs.harvard.edu/publications/markets/di_v@adf (stating thatby 1998 stock valuehadsurpassed
home equity as a majeomponent of household weglth

24. Dynan& Kohn, supranote9, at 15 See generallyVenli Li & Rui Yao, Your House Just Doubled in
Value? Doi Uncork the Champagne Just YeBus. Rev., Q1 2006, at 25, available at http:/
www.philadelphiafed.org/féds/br/Q1_06_Housevalue.pdf.

25. Dynan & Kohn,supranote9, at 13i 14 (noting that a signifiant percentage of the increase in household
debt relative to income is attributable to home mortgage .d8e® alsd@air Statementsupranote?, at 2.

26. Li & Yao, supranote24, at25; Dynan & Kohn,supranote9, at6.

27. U.S. HOUSEHOLDDEBT, supranote6.

28. In general, afijumbad mortgage is a loan that exceeds the amount ($417,000) that can be sold to
governmentsponsoredenterprises i(e., Fannie Mac and Freddie Mac). Floyd NowisEric Dash,In a Credit
Crisis, Large Mortgages Grow Costi\N.Y. TIMES, Aug. 12, 2007at AL
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monthly mortgage payments remainedsm@ble due to escalating housing prices and
decreasing interest rates. Homeowners also used home equity loans to remove the equity
they had accumulated in their homes, essentially treating their homes like an automated
teller machine. When interest rat@ere low and housing prices were escalating, consumers
removed equity to buy durables, to renovate their homes, tofdygher interest credit

card debt or other consumer loans, or to borrow money to pay for college tuition and
expensed’® Escalatinghousing prices also caused homeowners to stop saving, to stop
contributing to retirement accounts, and to even withdraw funds held in their retirement
accounts?

Due to the encouragement of tHeS. Government, lenders developed innovative loan
productsto make mortgage credit more readily available to lower income, but often higher
risk, consumerd! This push for a greater democratization of cfégjenerally resulted in
lenders giving higher risk borrowers, a group generally characterizeisudoprimed
borrowers, greater access to credit in the form of-traditional mortgage products.
Financial institutions were eager to loan to homeowners, even subprime lysfrbeeuse
they viewed the loans themselves as-tisk. That is, as long as housing prices continued
to rise and the loan originators could continue to quickly sell the subprime mortgage loans in
the secondary market, the entities that originated tngslbore little risk that they would not
be repaid if the borrower defaulted on the loan payments. In fact, the ability to originate but
then quickly sell mortgages had the effect of decreasing the originating@eimemtive to
make careful lendingetisions since the risk of default would pass from the loan originator
to the investors that purchased the loan in the secondary rifarket.

The faffordabilityd products that lenders created to make homeownership more
accessible to subprime customehmnged traditional notions of homewnershipd These
productshad several notraditional features which, when layered together, made it easier
for consumers to buy homdsut also made it more likelyhat the consumer would default
and, ultimately, lose the home in a foreclosure salehese include scenarios where
borrowers were offered statémtcome loans that were approved even though the borrowers
provided no written proof otheir income® These loans generally are referred to as low
documentation, ndocumentation ofliar loan® because they gave borrowers an incentive
to inflate their income in order to qualify for a larger IdanBorrowers could also get a

29. SeeBair Statementsupranote?, at 3(discussing use of casiut refinancing proceeds to pay off credit
card debt)WELLER, supranote8, at 1, 3.

30. Dynan & Kohn, supra note 9, at 6 (discussing whyconsumers may not behave rationally when
increasing their mortgage dettYELLER, supranote8, at 21

31 Dynan& Kohn, supranote9, at 17i 18 (suggesting that financial innovation did not help increase the
number of households that couldrtow but instead increased the amount of debt held by households who already
had access to mortgage logree alsoVikas Bajaj & Ron NixonSubprime Loans Going from Boon to Housing
Bans; Minority Buyers Especially Hurt as Interest Rates Adjust HigkeY. TIMES, Dec. 6, 2006, at C1

32. Dynan& Kohn,supranote9, at 6.

33. Kathleen C. Enge& Patricia A. McCoy,Turning a Blind Eye: Wall Street Finance of Predatory
Lending 75 FORDHAM L. Rev. 2039, 204850 (207) (discussinghe flemon® problem and how securitization
lets lenders shift the risk of default onto the investrgalsoVikas Bajaj& Christine Haughneylremors at the
Door, N.Y. TIMES, Jan. 26, 2007at C1 LawmakersDebateNecessity of endingReforms Congress Wading
into Housing Markels ComplexityMay 8, 2007 available athttp://www.msnbc.msn.com/id/18560483

34. Gretchen MorgensorGrisis Looms in Market for Mortgagehbl.Y. TIMES, Mar. 11, 2007 available at
http://select.nytimes.com/2007/03/11/business/11mortgage.html?_r=1&scp=1&sqg=crisis+looms+in+
market+for+mortgages&st=nyt&oref=slogirPeter Henderson, Tim McLaughlin, Andy Sullivan & Al Yoon,
Frenzy of Risky Mortgages Leaves Path of DestructioMay 8, 2®7, available at
http://www.reuters.com/article/reutersEdge/idUSN0329892220070508

35. Morgensonsupranote 34; Preserving the American DreanPredatory Lending Practices and Home
Foreclosure: Hearing before the S. Comm. on Banking, Housing and Urban AffeliGth Cong. ¥5 (2007)
(written statement of Jean Constantibavis Senior AttorneyAARP Foundation)describing perils to consumer
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mortgage topurchase a home without making any down payriferBecause of the high
transaction costs associated with purchasing a home (realtor and attornes heesjwer
who make no downpayment will have no equity iher homewhen the loan term begins,
may not have built up any equity in the homen after makingper monthly payments for
the first few years, and may find thaer loan balance is increasing.g, negatively
amortizing), especially if the loan permite borroweto deer interest payment¥. Finally,
though mortgages traditionally have been fitieen- or thirty-year terms, lenders offered
forty- and fifty -year mortgagderms to provide a produetith lower monthly payments
even ggough the length of the mortgage term effectively treatebtreeo as a longerm
renter:

Potential homeowners, especially subprime borrowers, were often offered adjustable
rate mortgages (ARMs) that had very low introductory interest ratesniiad payments.
Low payments (especially if combined with no dopelyment) made it possible for cash
strapped renters tibuyd a home. Once the introductory period passed and interest rates
increased, however, borrowéraonthly payments would imease often quite dramatically.
Borrowers then found that they needed to refinance the @&RdMmetimes more than
onced to get a more affordable produict.Because of the risks associated with subprime
ARMs, bankers and consumer advocates alike hefgred to them agineutrorm loans
they kill all the people, but leave all the hou&ks.

2. Current Crisis

Making homeownership more accessible to more potential buyers is not a bad thing, if
done responsibly. Unfortunately, the current turmoil ie thS. housing markets has
revealed that many consumers were approved for loans they could not afford based on their
actual incomé! Lenders appeared willing to approve these loans largely because housing
prices were escalating and the escalating vglugtected their interest in the home. Even if
the borrower failed to repay the loan, the lender could foreclose on the home and sell it or
could convince the borrower to refinance the mortgage to get lower monthly payments.
Likewise, borrowers seemed llivig to buy houses they could not afford because of their

of fistated incomeloans). A different variation of stated income loans are no income, no @¥8¢AQ) loans.

With these loans, the borrower is not required to disclose incomassets.See e.g, BestNo Doc Loans, No Doc
Loans http://www.bestnodocloans.com/contemt/wloc_loanditm (last visited Mar. 16, 2008). These loans
would be approved based on the borr@aemployment, credit history, the property value, and the g@yment

(if any). Another variation, a NINANE (nimcome no asset, no employment) loan, does not require the borrower
to disclose income, assetgr employment. See e.g, No Doc Loan and No Doc Mortgages
http://www.loanshoppers.net/fanc.htm(last visited Mar. 16, 2008)

36. ALLEN J. FISHBEIN & PATRICK WOODALL, CONSUMER FEDGN OF AM., EXOTIC OR ToOXIC? AN
EXAMINATION OF THE NON-TRADITIONAL MORTGAGE MARKET FOR CONSUMERS AND LENDERS 12 (2006)
available athttp://www.consumerfed.org/pdfs/Exotic_Toxic_Maxtge Report0506.pdf

37. SeeCalculated Risk:Assessing Nofiraditional Mortgage ProductsHearing Before the Subcomm. on
Housing and Transpand Subcomnon Econ Policy of the S. Comm. on Banking, Housing and Urban Affairs
109th Congl1 (2006) (statement of Michaél. Calhoun, President, Center for Responsible Lendagilable
at http://www.responsiblelending.org/pdfs/Testime@glhoun092006.pdf.

38 Gretchen Morgensomjome Loans:A Nightmare Grows DarkeiN.Y. TIMES, Apr. 8, 2007 at C1

39. SeeFISHBEIN & WOODALL, supranote36, at 10, 19.

40. Mara Der HovanesianNightmare MortgagesBUSINESSVEEK, Sept. 11, 2006at 7Q available at
http://mww.businessweek.com/magazine/content/06_37/b40000Q1.htm

41. Seelustin LahartAfter Subprime: Lax Lending Lurks ElsewhergvaLL Srt. J, Feb. 20, 2007at C1
FISHBEIN & WOODALL, supranote36, at 14.
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overly optimisticassumption that housing prices would continue to esc&ldteaddition to
misjudging theunaffordablity of their loans consumersalso did not appear to fully
understand the terms of the I6&nBecause many of the subprime ARM borrowers were
first-time buyers, many of them did not appear to be aware of the additional responsibilities
of home ownershipsuch aghe needd put aside money in escrow for taxeglinsurance if

the lender did not automatically escr8tv

Because lenders approved roaditional mortgages for borrowers with weak credit
histories, many of those higisk borrowers are now defaultirgn their loans. In fact, much
of the increase in foreclosure rates is attributable tetraglitional and subprime mortgages
that originated in late 200&8ndearly 2006™ and many loans were in default after borrowers
made only one or two (or no) paymefft For example, in the first half of 2007, 320,000
foreclosures were initiated in tHénited States*” Since the average number afnual
foreclosures for the lastix years has been 225,000, tHeited Statesis on track to have
almost twice as any foreclosures in 2007 as it has had on average for the last siX®ears.
Moreover most economists and realtors are projecting that the decrease in home values and
declining home sales will not recover until at least 28509.

Recent changes 10.S. consumer bankruptcy laws, as discussed in more detB#in
I, make it harder for consumers to rid themselves of consumer debt. The inability to
restructure debts generaland the virtuaimpossibility of restructuring mortgagesbits in
bankruptcy make the soaring foreclosure rate particularly problematic for consumers. To be
sure, some state exemption laws do allow homeowners to prevent general unsecured
creditors from seizing their hom&sven large expensive ongsafter theg file for
bankruptcy’® Moreover,U.S. consumersunlike consumers in other countrfégyenerally

42. SeeAllan Sloan,Junk Mortgage$&Jnder theMicroscope; AClose-up ofOne Deal ShowsHow Subprime
Mortgages Went Bad, Says Fortuné Allan Sloan (Oct. 16, 2007), CNNMONEY.COM,
http://money.cnn.com/2007/10/15/markets/junk_mortgages.foftasevisited Apr. 52008).

43. Calculated Risk: Assessing Noiiraditional Mortgage Products: Hearing Before the Subcomm. on
Housing and Transpand Subcomm. on EcoRolicy of the S. Comm. on Banking, d$ing and Urban Affairs
109th Cong.2i 3 (2006) (statementof Allen J. Fishbein Director of Housing and Credit Policy, Consumer
Federation of Amerida Brian Bucks and Karen Penc&o Homeowners Know Their House Values and
Mortgage Terms?20i 22 (Fed ReserveBd. of Governors, FEDS Working Paper No. 200% 2006)available at
http://ssrn.com/abstract=8991%@oting that households with low income aleds education are less likely to
know the terms of their mortgage)

44. SeeThe Role of the Secondary Market in Subprime LendiHgaring before the Subcomm. on Fin
Institutions and Consumer Credit of the H. Comm. on. Hans. 110th Cong. §2007) (statemenbf Larry B.
Litton, Jr., President and CEQ.itton Loan Servicing LP (recommending that subprin®rrowers establish an
escrow account to pay taxes and insurangagan Schmidt BiesMember ofthe Board of Governors ahe U.S.
Fed Reserve System, Remarls the National Credit Union Administration 2007 Risk Mitigation Summit
Enterprise  Risk Management and Mortgage Lending @an. 11, 2007) available at
http://www.bis.org/review/r070112e.pdsuggesting the prudence of escrowing tax and insurance payments or
informing borrowers how much they should set aside for thagments).

45. SubprimeMortgage Lending andMitigating Foreclosures Hearing before the House Comon Fin.
Sens.,, 110th Cong.2 (2007) (statementof Ben Benanke, Federal Reserv€hairman)[hereinafter Bernanke
Statement [] Estimates are that two million ARMS will reset to a higher rate in 2007 and 28@8Major
LendersMove to Offer Subprime Help: Freddie Mac¢ WashingtonMutual Will Help RefinanceBillions in
Mortgages MSNBC, Apr. 18, 2007 http://www.msnbc.msn.com/id/181843last visited Apr. 5, 2008)

46. Norris & Dash,supranote28.

47. Bernanke Statememhtsupranote45.

48. 1d.

49. Chris Isidoe, Realtors: Home Prices Sump Through @8 CNNMONEY.cOM, Sept. 11, 2007
http://money.cnn.com/2007/09/11/news/economy/realestate_outimkisited Apr. 5, 2008).

50. SeeA. Mectele DickersonRace Matters in Bankruptcy Refarmil Mo. L. Rev. 919, 928324 (2006)
(discussing bankruptcy policy allowing debtors to protect real property).

51. Donna McKenzie Sken& Adrian WaltersConsumer Bankruptcy Law Reform in Great Brit&8B0 AM.
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are not forced to use the equity in their homes to repay their Yetittowever, U.S.
consumer insolvency laws hasgtaunchly protected mortga loans and make it virtually
impossible to remove a lendgrinterest in the collateral.€., the home) that secures the
mortgage loar® Thus, consumers who are ovrdebted because of mortgage loans may
be able to discharge their personal obligationmepay the loan but, at least for now, it is
almostimpossible to use bankruptcy laws to modify or discharge the léndecurity
interest in the borrowé home>’

lll. U.S. RESPONSE TAOVER-INDEBTEDNESS

A. The Consumés Right to a Fresl®tart

Overindebted U.S. consumers can seek formal financial relief by attempting to
discharge some or all of their debts using th8. consumer bankruptcy laws. Unlike a
number of countries (including Brazil), thdnited States has had a formal omsumer
insolvency regime since 1898 largely because of the recognition that it is virtually
impossible for an individual consumer to reach a global debt renegotiation with all her
creditors unless a federal law forces the creditors to accept a parpaylarent plan.
Historically, U.S. consumer bankruptcy law have given oiretebted consumers fiiresh
stard that allowed them to discharge their debts and become productive memliees of
market economj® Many have suggested that the best wayevaluate and respond to
consumer oveindebtedness is to examine why consumers find themselves unable to repay
their bills®>” Others argue that the causet consumer oveindebtedness should be
addresseautside of bankruptcy, that consumer bankrupteys generally should not be
viewed as being part of the protections provided by the welfare state, and that bankruptcy
laws should largely be unconcerned about why people found themselves unable to repay
their debts® As we shall seén the following setions a consumer insolvency schethat
ignores the causes of insolverisyunlikely to provide appropriate relief.

BANKR. L.J. 477, 485 (2006). Similarly, ovendebted Brazilians appear to be able to keep their homes only if
those homes are small and reasonably modest in value.

52. SeeDickersonsupranote50, at 923 24.

53. Seell U.S.C § 725(2008)(requiring trustee to protect interest of entity that has adieproperty of
the estate)11 U.S.C.§ 1322(b)(2) &llowing modification of lendefs security interest in debfsr principal
residence).

54. Emergency Home Ownershim@ Mortgage Equity Protection Act of 2007, H.R. 3609, 110th C8ryg.
(2007).

55. 11U.S.C8727 11 U.S.C81328

56. The fresh startpolicy givesfithe honest but unfortunate debtor who surrenders for distribution the
property which he owns at the time of bankruptcy, a new opportunity in life and a clear field for future effort,
unhampered by the pressward discouragement of pexisting debd Local Loan Co. v. Hunt, 292 U.S. 234,
244 (1934).

57. SeeElizabeth WarrenBankruptcy Policymaking in an Imperfect Wqor2 MicH. L. Rev. 336 (1993)
(arguing thabankruptcy laws are created to deal with the problems of market imperfections).

58. Seekric Posnershould Debtors be Forcedtb Chapter 13732L0y. L.A. L. REV. 965, 969 (1999).
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B. The Consumés Duty to Behave ResponsibIBAPCPA

The Bankruptcy Abuse Prevention and Consumer Protection Act (BAPCPA), enacted
by the U.S. Congress in 2009 significantly change the U.S. Bankruptcy Code and mogte
U.S. consumer law policies closer philosophically to the European conceptfeaamed
rather thanffrestd start®® European consumer debt adjustment systeppear to be
designed to give consumers an incentive to modify their spending habits and to make wiser
spending choices, baisoto force them to live with the economic consequences of unwise
choices’ Many in Congress seemed to believe that earliesioes of theU.S. consumer
insolvency laws were too lax and allowed too many people to discharge debts they could
afford to repay? BAPCPA was designed to make it harder for people to file for bankruptcy
and to give consumers an incentive to avoid dndebtedness. Rather than use bankruptcy
laws to provide comprehensive relief to cuedebted consumers, theS. Congress wanted
consumers to understand that they have a moral duty to make responsible spending decisions
and to at leasittemptto repg their debts$?

Before BAPCPA was enacted, consumers had almost complete control to decide
whether they wanted to attempt to repay some of the debts tiwereato fiveyear period in
a Chapter 13 debt repayment plan, or whether they wanted a quiblargjs of their debts
in a Chapter 7 proceeding and not even attempt to repay thos¥ debteduce the overall
number of bankruptcy filings and to force more consumers into Chapter 13 debt repayment
plans, Congress made a number of changes to resitically all consumer§access to
bankruptcy. Perhaps the biggest change in the new law is a means test, a complicated
guantitative test consumers mépas® before they are deemed to hdearned the right to
a quick discharge of their debts inChapter 7 liquidation proceedifigy. Until 2005, the
U.S. approach had been to allow debtorfiqaicko discharge if they had few assets they
wanted to keep, or only had assets that they were allowed to keep statutorily (i.e., exempt)
based on either afipable state or federal bankruptcy la®sConsumers who fail this new
means test either must attempt to repay some of their debts through a Chapter 13 debt
repayment plan or must attempt to renegotiate their debts outside of banRfuptmging
consumes to prove that they are entitled to a particular type of debt relief movés $he

59. Bankruptcy Abuse Prevention and Consumer ProtectionoA2005, Pub. L. No. 108, 119 Stat. 23
(codified as amended in scattégections of 11 U.S.Clhereinafter BAPCPA]

60. UDO REIFNER ET AL, CONSUMER OVER-INDEBTEDNESS ANDCONSUMER LAW IN THE EUROPEAN UNION
166 (2003).

61 Id.at 167 69.

62. SeeBankruptcy Reform Act of 19984earing onH.R. 3150 Before the Setimm. on Comercialand
Admin. Law of the H. Comm. on the Judicjafyp5th Cong. 11 (1998) (statement of Réames PMoran)
[hereinafter Hearing on H.R. 3150 (characterizing pr8APCPA bankruptcy agia convenient financial
maragement tod and highlighting itficonvenience andfiease); id. at 12 14 (prepared statement of Rdames
P. Moran); 151CoNG. REC. S1834, S1843 (daily ed. Mar. 1, 2005) (statement of Qaim Hatch) (stating that
debtor$ abusivefimisconduct $ all too often encouraged by a bankruptcy bar that ushers people into Chapter 7
without ever fully considering the cligistability to repay); seeH.R. REpP. No. 10931, at 5 (2005) [hereinafter
House Repott(f{T]he present bankruptcy system hasplboles and incentives that alldwand sometimeseven
encouragé opportunistic personal filings and abu®e.

63. Seel51 CONG. REC. S1856 (daily ed. Mar. 1, 2005) (statement of SEmarlesGrasley) (fil think the
system needs to be reformed because it is fundamentally unfair. This bill will promote personal responsibility
among borrowers and create a deterrence for those hoping to cheat thedsySemalsdiearing on H.R. 3150
supranote 62, at 11 (statement dRep.James P. Moran) (suggesting thatoral principal has been evisceraied
because bankruptcy is now tfigption of first resoi for some debtors who are capable of repayiny thebts).

64. Dickerson,supranote50, at 921.

65. 11 U.S.C. § 707(§2)(A).

66. Id. §522b)(1).

67. 1d. 8§ 707(b)(1).
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system a bit closer philosophically to the structamed substantivepolicies of debt
adjustment systems in other countries.

The Code also requiseall consumers to participate in mandatory credit counseling
beforethey file their bankruptcy petiti6h and mandates that Chapter 13 debtors receive
financial management training from an approved financial education provider before they
can receive a dihiarge” The numberof documents consumers and their attorneys must
provide to creditors before and during the bankruptcy case also increased under the new
law.”® Finally, because of the additional time lawyers must now spend on each case and
becawse of higher filing fees, it costs more for consumers to get relief from their over

indebtednes§:

Making it harder for oveimdebted consumers to avoid repaying their debts is easily
justifiable if purchases ofPods, plasmarvs, Hummersor sable fur oats causenost
consumeroverindebteaiess. But empirical data collected by prominent3Jacademics
show this is not the casemedical debts, a divorce, or a job interrupticause most
consumer bankruptcies in thinited States’® Although these life circumstances, rather than
profligate spending, appear to trigger most bankruptcy filings, th8. Congress
nonetheless found that only two groups of ewelebted consumers should be viewed
charitably and favorably and should be spared from BAREPRArsh consequences.

68. Debtorsare ineligible for bankruptcy relief unless they receivébeefingd from a credit counseling
agency approved by the Office of the United States Trustee within 180 days before they file for bankruptcy. This
counseling can occur either over the phoneher Internet. 11 U.S.C. § 109(h)(1§2007) See U.S. Trustee
Program: List of Credit Counseling Agencies Approved Pursuant to 11 U.S&. 111,
http://www.usdoj.gov/ugeo/bapcpal/ccde/cc_approved.htm (last visitdddr. 16, 2008 (providing a list of
approvedcounselingagenciedy jurisdictior). Debtorsfipassi online briefings typically by answering a series of
questions that are posed after each sectioSee, e.g. American Bureau of Credit Services, Inc.,
http://americanbureauofcredit.com/pricing.htflast visitedMar. 16, 200§ (providing an example cdn online
debtor education course)

69. 11 U.S.C. § 1328(g)(1(Rr005)

70. Before the new dinges, debtors or their lawyers were required only to file the bankruptcy petition,
schedules that list creditors, assets, income, etc., and a statement of financial affairs. Now, they must provide that
information plus a host of other documents, inclgdiopies of all paymeriiadvicesi (i.e., pay stubs), a statement
of monthly net income explaining how the amount was calculated, a means test calculation, an annual income
statement, and tax return$l U.S.C. §21(a) (2005);11 U.S.C .8 1308(a)2005)

71 Section 325 of BAPCPA originally increased Chapter 7 filing fee$2@0, but decreased Chapter 13
filing fees from 455 to 450 (ostensibly to encourage more debtors to file under Chapter 13). Congress amended
BAPCPA to increase the Chapter 7 fee by an additio28l & part of the 2005 Emergency Supplemental
Appropiiations Act for Defense, the Global War on Terror, and Tsunami Relief, Pub. L. Nd.31A49 Stat.

231, 297 (codified as amended at 28 U.S81930(1)(A)) That the increase was included as a technical
amendment in this bill is somewhat ironic, sincdoitced all debtod even those belosmnedian debtors who
presumptively deserve Chapter 7 raigb pay higher filing fees to help finance foreign aid and the Iraq war. In
addition to the 320 filing fee, other fees due on filing arg4$ making he total fees due2¥4.

In February 2006, Congress increased Chapter 7 filing fees again @20nt& $45) and increased Chapter
13 filing fees from $50 to £35) as part of the Deficit Reduction Act of 2005, Pub. L. No-1D8, 120 Stat. 4
184 (odified as amended at 28 U.S81930(a)) Total Chapter 7 fees due on filing ai299. Stated differently,
between the time BAPCPA was signed into law (April 2005) and the first anniversary of the signing, Congress
increased the cost of filing underthoChapter 7 and 13 by 63%. Moreover, by using bankruptcy filing fees to
help offset the federal deficit, Congress substantially diminished the economic incentive for debtors to file for
relief under Chapter 13 285) rather than Chapter 72456). In addition, becausef the increased administrative
burdens, attorney fees have skyrocketed since the changes went into effect asSeeleanne Sahadi,
Bankruptcy Fees could Skyrocket ~ CNNMONEY.COM, Apr. 14, 2005
http://money.cnn.com/2005/04/12/pf/bankruptcy_feedéx.htm(last visited Apr. 5, 2008)

72. SULLIVAN , WARREN & WESTBROOK supranotelb, at75,141i 42, 182 83.



146 TEXAS INTERNATIONAL LAW JOURNAL [VoL.43:135

First, consumers who can document that they are in debt because of medical bills
relating to serious medical conditions are largely unaffected by BAP@PAdditional
requirement$® However, onsumers who chose to use their credit cards to make ends meet
while they were injured and unable to work were not vieasdavoraly. That is, if a
consumer used credit cards to compensate for income a debtor lost while injured, such a
person cannot easily avoid BAPCE&A additional requirementsi.€., meansesting,
mandatory credit counseling, additional reporting) since theitcoagd debt would not
technically be medical debt. To a lesser extent, BAPCPA also favors certain members of
the armed forces (current and retiraslio can avoid having to comply with some of
BAPCPASs additional requirement. The decisiorto favor members of the armed forces
was, of course, an unabashegblitical decision: no member of th&).S. Congress wanted
to be viewed as penalizing consumers who are in debt solely because they had been
deployed to fight in one of the matyS.-led wars’

C. BAPCPAs Success

While BAPCPA has changed how and when people file for bankruptcy, it has also had
unintended consequences and imposed additional administiaiieensand costs on
consumers. The number of consumers who filed for bamtay relief plummeted after
BAPCPA became fully effectivethere were over 1.5 million filings in 2002 over two
million in 20057 but fewer than 600,000 in 203%. Given this dramatic drop, BAPCPA
arguably succeeded in both making it harder fooptes to file for bankruptcy and also
making people understand that they have a moral duty to repay their debts. Howeawer,
recognizethat filing levels after October 18, 200®mained low through mi@006 because
so many peopleushed to file their bankruptcy petitidrefore the effective dafé. Indeed,
of the overtwo million peoplethatfiled for bankruptcy in 2005, approximately 600,000 (or,
stated differently, an amount equal to th&al number of filings in 2006) féd in the weeks
before BAPCP&s October 17 effective daf®. While consumer filings remained low for
much of 2006, the numbers already have started to increase as therdongisparcent

73. Seel51 CoNG. REC. E704 (daily ed. Apr. 19, 2005) (statement of RBpnnisMoore) (noting that
S.256 properly allowsbankruptcy filers to challenge the means test by demonstrétpegial circumstances,
such as a serious medical condition, that justify additierpénses or adjustments to their incomeee alsd 1
U.S.C. 8707(b)(2)(B)(i)(2007) (codifying protections for deserving debtors).

74. 11 U.S.C8727(a)(11) (2005) 11 U.S.C.8 707(b)(2)(B)(i); 11 U.S.C.§ 109(h)(4).

75. H.R.Rep.No. 106123,pt. 1,at 106 07 (1999) see alsol51 CONG. REC. S2424, S2427 (daily ed. Mar.
10, 2005) (statement of BeRichardDurbin) {iMr. President, this amendment will exempt from the bankruptcy
bill&s means test those disabled veterans whose indebtedness occurred primarily during a period of military
service. They have given us their arms, their legsy important parts of their lives.... We need to honor these
veterans who have given so much to Amedla.

76. Statistics from the Admin. Office of U.S. CourfBable F2: Business and Nonlsiness Bankruptcy
Cases Commenced, by Chapter of the Bankruptcy Cedling the Twelve Month Period Endé&kc. 31, 2004,
available athttp://www.uscourts.gov/bnkrpctystats/bankrupt_f2table _dec2004.pdf

77. Statistics from the Admin. Office of U.S. CourfBable F2: Business and Nonbusiness Bankruptcy
Cases Commenced, by Chapter of the Bankruptcy Code During the Twelve Month Period Ended Dec. 31, 2005,
available athttp://www.uscourts.gov/bnkrpcsyats/bankrupt_f2table_dec2005.xls

78. Statistics from the AdminOffice of U.S. Courts;Table F2: Business and Nonbusiness Bankruptcy
Cases Commenced, by Chapter of the Bankruptcy Code Dimngvtelve Month Period Ended Dec. 31, 800
available athttp://www.uscourts.gov/bnkrpctystats/bankrupt_f2table_dec2006.xIs

79. Press Releasédmerican Bankruptcy Institute, Bankruptcy Filings Set Record wndE New Law (Dec.

15, 2005) available at http://www.abiworld.org/AM/Template.cfm?Section=Home&
TEMPLATE=/CM/ContentDisplay.cfm&CONTENTID=39570
80. Id.; Statisticsrom the Admin. Office of U.S. Cour005 supranote77.
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increase in consumer filings in 2087.While no one expectslifigs to return to the pre
BAPCPA apogee filings appear to be headed toward the one million mark and total
consumer filings likely will continue to increase for the next few years in large part because
of the massive amount of consumer d&bPerhaps more importantly, while the number of
consumers who filed Chapter 13 petitions increased after the new changes went into effect,
fewer consumers are now filing Chapter 13 petitions relative to Chatetitions® So,
despiteCongressional &#mpts to decrease bankruptcy filings, evetebted consumers are

still filing for bankruptcy and more of them are now seeking to discharge their debts rather
than attempt to repay them.

One other posBAPCPA development suggests that the revised consims@ivency
laws and the additional requirements BAPCPA imposes on consumers have not had their
intended results.The evidence has showthat the credit counseling requiremeatbean
administrative obstacle to debtongther than afinancially beneficial exercis&. The
requirement that all consumers receive credit counseling before seeking formal debt relief is
not, by itself, particularly objectionable or unusual. Indeed, debt counseling is common
outside theUnited Statesand professional debt counselors in Europe historically have been
very active in helping consumers restructure their debts and navigate formal debt adjustment
procedure§® In imposing the new credit counseling requirement, however, membérs of
U.S. Congress assumed consumers would consult with an impartial coubséozthey
filed a bankruptcy petition and would then realize that they actually had the ability to repay
their debts outside of bankruptcy in a private debt management®pl@hus, the basic
normative goal of the new credit counseling requirement is to make consumers understand
that they have the responsibility to control and manage their financial affairs in a responsible
manner. The specific goal of the counseling was dtp tpotential debtorgimake an
informed choice about bankruptcy, its alternatives, phd consequencésof filing for
bankruptcy?’

Despite these admirable goals, commentators uniformly have concluded tfibhgre
credit counseling is of little valuto most consumers because, by the time most people are
contemplating a bankruptcy filing, their financial situation is so dire that they have no
realistic alternative but to file for bankrupt®d.For example, empirical studies conducted

81 Press Release, American Bankruptcy Institute, Consumer Bankruptcy Filings Up Nearly 40 Percent in
2007 (Jan. 3, 2008) available at http://www.abiworld.org/AM/Template.cfm?Section=Home&
TEMPLATE=/CM/ContentDisplay.cfm&CONENTID=50271

82. Id.; Charles J. TabbConsumer Filings: Trends and Indicators, Part AM. BANKR. INST. J., Dec.

2006 Jan. 2007at 42 43.

83. Press Release, American Bankruptcy Institute, Bankrupiiygs in First Half of 2007 Upt8 Percent
From a Year Ago (Aug. 16, 2007), available at  http://www.abiworld.org/AM/
Template.cfm?Section=Home&TEMPLATE=/CM/ContentDisplay.cfm&CONTENTID=48413

84. Bankruptcy Reform: Value of Credit Counseling RequiremdstNot Clear Hearing Before the
Subcommon Commercial and AdminLaw of the H.Comm. on the Judiciary 110th Cong.10i 11 (2007)
(statenent of Yvonne D. Jones, Director, Financial Markets and Community Investment) [hereidaftes
Statemerit

85. lain Ramsy, Comparatie Consumer Bankruptcy2007 U. ILL. L. Rev. 241, 252 (2007); Jason J.
Kilborn, Out with the New, In with the Old:As Sweden Aggressively Streamlines Its Consumer Bankruptcy
System, Have U.S. Reformers Fallen Off the Learning Cu8@AM. BANKR. L.J. 435, 441 (2006).

86. 147 CoNG. Rec. 3737, 3737Mar. 15, 2001) (statement of Seleff Sessions)f{T]his is fundamentally
what the lawyer tells them. He sayBtow, when you get your paycheck, yoave that money, and you bring it
straight to m@ all that mone§ and maybe your second check. As soon as | have $1,500 or $1,000, | will file
your bankruptcy. Do@t pay any of your other debts .. Use your credit card. Run up everything you wartdrto
your credit card . .. They are told this is the right thing to dp.

87. H.R.Rep.No. 10931, pt. 1, at2 (2005).

88. SeeH.R. ReEp. No. 10840, pt. 1 at 561162 (2005)(dissentiny views) (discussing findings thathe
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during the lastwo years have found that the overwhelming majority (apprately ninety

seven percehbf debtors who participated in pbankruptcy counseling simply did not have
enough money to pay their bills, or do anything else except attempt to get relibéifor
overindebtedness by filing for bankrupt®y. The futility of credit counseling is especially
pronounced for Chapter 13 debtors since many of them are facing imminent foreclosures on
their homes and can stall the foreclosure only by filing a batdyyetition®

Thus, he mandatory préiling counseling requirement has failed everyone involved:
it has not helped consumers and it is not financially beneficial for credit counseling agencies
either. Credit counseling agencies are not benefiting beedlongress mandated that the
counseling services be provided at a reasonable cost and that fees be waived for the poorest
consumers (typically based on an amount that is well belowUtlse poverty line)*
Because of this, most agencies provide coumgedn the Internet (the cheapest way) and
many have eliminated fade-face counseling (the most expensive way) even though
counseling experts argue that the most effective way to counsel consumerstisféaed”
Because most credit counseling agemaiharge consumers onfifty dollars, most are
finding that even using the cheapest way to provide these servizapisfitable’®

The credit counseling requirement would have been profitable for these agencies if
more consumers could afforid repay their debts in a debt management plan (DMP).
Consumers who participate in DMPs are required to repay some of their unsecured debts
over an extended period of time outside of a bankruptcy proceeding. DMPs are profitable
because credit card compes typically give credit counseling agencies a percentage of the
amount consumers pay to their creditors. However, there is virtually uncontroverted
evidence that in just two years the {fillng counseling requirement has diverted few
potential debtorinto private DMPS? Thus, in addition to placing additional administrative
burdens and unnecessary costs on consumers, the credit counseling requirement has failed to
be a financially profitable venture for the credit counseling agencies who provide thes
services for the simple reason that most consumers are toéndebted to benefit from
anything other than discharging their debts in a bankruptcy proce&ding.
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