Questioning Civilian Immunity

AARON XAVIER FELLMETH"

The soldier, be he friend or foe, is charged with the protection of the weak and unarmed. It
is the very essence and reason of his being. When he vibiateacred trust, he not only
profanes his etire cultbut threatens theeryfabric of international society.
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l. INTRODUCTION

The twenty-first century begins, much as the twentieth ended, @gtimates as high as
hundreds of thousands of civilians being slaughtered in international and civif wars.
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Reports of recent international conflicts tell of civilian deaths exceeding combatithsd
sometimes by multiples. For example,During Israefs summer 2006 conflict with
Hezbollah in Lebanorthe Israeli Ministry of Foreign Affairs claimed the deaths of 119
Israeli combatants compared to independent reports of Lesn civilian casualties
amounting to at least 760Still more recently, the Iragi Health Minister shocked the world

by reporting that the U.Sed war to overthrow the Iraqi government from 2002806 had
caused approximately 150,000 civiliaeaths (previously reported at less than 50,600).
That number seems still more unsettling when compared to the estimated number of Iraqi
military personnel killed in the warapproximatelyl2,000 Deaths in the coalition forces
from 2003 to 200Gumbered fewer than0®0? Meanwhile, the civilian body count in the
Sudanese civil war in Darfur reportedly continues to appr@86t000° These figures have
raised sufficient concern with thé.N. Security Council that it hascurrently since 1999
adopted resolutions deploring civilian casualties in armed conflicts and urging states to
comply with their obligations under international humanitarian‘faw.

The disparities between combatant deaths and civdiéaths merely repsent a long
term trend in modern armed conflictdccording to the International Committee of the Red

Milton Leitenberg,Deaths in Wars and Conflicta the 2¢" Century(Cornell University Pease Studies Program,
Occasonal Paer #29, 2006) available at http://ww.cissm.umd.edu/
papes/files/deathswarsconflictsjune52006.ptaq Body Counthttp://www.iragbodycount.neflast visited Feb.
6, 2008)

3. Given the confusion in much of the scholarly literature about the use of the fieombatanty
finoncombatand, and ficivilian,0 some early clarification may be hélphere. A combant is any person taking
direct part in hostilities, which generally means regular members of a military f8eeeProtocol Additional to
the Geneva Conventions of 12 August 1949, Rethting to the Protection of Victims of Internatad Armed
Conflicts (Protocol 1) art43(2),June8, 1977, 1125 U.N.T.S. ghereinafter Additional Protocd]. This Article
does not use the terfimoncombataritin orderto avoid confusion between civilians and noncombatant members
of armed forces. International law treatéinoncombatardt members of regular armed forces, such as military
lawyers and military police, as military personnel. Excepting religious and medical personnel, these are lawful
targets of attack.See Additional Protocol I,supra, arts. 43(2), 48Hague ConventiorflV) on the Laws and
Customs of War on Land art. 3, Oct. 18, 1907, 1 Bevans 631, U.5393-Hague Convention (IX) Concerning
Bombardment by Naval Forces in Time of War arts. 1, 2, 4, Oct. 18, 1907, 36 Stat. 2415, 1 Bevaas 6&h
Knut Ipsen,Combatant and No€ombatants, inTHE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS
65,65 68, 84 85 (Dieter Fleck ed1995). All persons who are neither combatants nor noncombatant members of
the armed forces are civiliansSee Additional Protocol I,supra art. 50. These include war cmespondents,
entertainers, merchant sailors, and others who might accompany or service military forces without contributing
directly totheir firepower. Seelpsen,supra at 95.

4. IsraelHizbullah Conflict: Victims of Rocket Attacks and IDF CasualtisRAEL MINISTRY OF FOREIGN
AFFARS, July 12, 20®, http://www.mfa.gov.il/MFA/Terrorism+Obstacle+to+Peacélerrorism+from+Lebanon
+Hizbullah/IsraelHizbullah+conflict+Victims+of+rocket+attacks+and+IDFeasualties+JubAug+2006.htm

5. Israel Hits Lebanon in New Raid8BC News, Aug. 7, 2006,available at http://news.bbc.co.uk/
go/pr/fri-/1/hi/world/middle_east/5251370.strhebanese Troops Begin Patrol at Israeli Bord&P NEWSWIRE,

Aug. 18, 2006 Karby Leggett & Marcus W. Brauchlisraelis Reach Out to Arab Nations That Share Fear of
Ascendant IrapnWALL Srt. J., Oct. 3, 2006, at Al; Craig S. SmitfRrotesters in Lebanon Drown Out Bl&r
Offers of Aid and Suppam.Y. TIMES, Sept. 12, 2006, at A10.

6. Steven R. Hurstlraqgi Official: 150,000 Civilians DeadAP NEwswIRg Nov. 10, 2006 But see CBC
News in Depth: Irag Casualties in the Iraq Wathttp://www.cbc.ca/news/background/iragasualties.html
(reporting civilian deaths as of Feb. 5, 20@7 55,664 to 61,369)raq Body Countsupranote 2(reporting
civilian deaths asf Feb. § 2008 at 81,020 to 88,466)While estimates rangsidely with regard to civilian body
count, the point remains that presumably fiaore civilians than military persamel have been killed in the
conflict.

7. SeeSabrina Tavernisdragi Death Toll Exceeded 34,000 in 2006, U.N. S&y¥. TIMES, Jan.16, 2007
at Al

8. Hurst,supranote6.

9. Alfred de MontesquiouJ.N. Says Sudan TerrorizirCivilians, AP NEWSWIRE, Nov. 18, 2006.

10. E.g, S.C. Res. 1738, U.N. Doc. S/IRES/1738 (Dec. 23, 2088). Res. 1296, U.N. Doc. S/IRES/1296
(Apr. 19, 2000);S.C. Res. 1265, U.N. Doc. S/RES/1265 (Sept. 17, 1999)
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Cross and varioud.N. reports, the ratio of civilian to combatant casualtiesbetween 5%
and D% in the First World Waiand then dramatically leapt ®0% during the Second
World War* By the 1990s, 75% of all casualties resulting from armenflicts were
civilian, and in some cases the rate has allegedly reached as high &s@0f#e the ICRC
and U.N. trend figures are likely exaggerated by the inclusion of-posflict casualtied

for example, death by disease and starvation resutimg lack of access to normal food,
clean water, and medical facilit&sn more recent calculations not factored into older
figures® there is little doubt that civilian casualty rates have increased dramatfcally.

All this is, of course, precisely tHénd of tragedy that international humanitarian law
is designed to prevent. The discrimination principle, long and widely recognized as a rule
of customary international law and codified in several core humanitarian law treaties,
prohibits combatants fromdirectly attacking civilians and civilian property
Discrimination does not, however, offer any protection from the consequences of
overzealous or careless attacks on military targets that endanger civilibosshield
civilians from the worst effects of attacks on military targets, the customary norms of
necessity and proportionality restrict the modalities of attack. The modern necessity
doctrine permits otherwise@nlawful attacks on military targetsvhen such attacks are
necessary to prevailBy the same tokermowever, itprohibits combatants from using force
endangering civilians or their propergxcept to the extent that such force reasonably
appears essential to attaining military vigt&® The proportionality principle, first codified
in 1977 inAdditional Protocol Ito the 1949 Geneva Conventions, prohibits attacks against
civilian targetsand attackdikely to causdincidental loss of civilian |, injury to civilians,
damage to civilian objects, or a combination thereof, which would be excessive in relation

11. SeeU.N. SCOR, 60th Sess., 5319th mtg. at 16, U.N. Doc. S/PV.5319 (RESUMPTIONL1) (Dec. 9, 2005);
U.N. SCOR, 54th Sess., 3980th mtg. at 11, U.N. Doc. S/PV.3980 (Feb. 22; 89883 R. Limerick, The
Internatioral Red Cross and Red Crescent Movem2h. ROYAL COL. PHYSICIANS LONDON 246, 251 (1991)

12. SeeThe Secretarzeneral,Reportof the Security Council on the Protection of Civilians in Armed
Conflicts para 3, delivered to the Sedty Council, U.N. Doc. S/2001/331 (Mar. 30, 200[hereinafterU.N.
Report on Civiliang Limerick, supranotell.

13. SeeR. Charli CarpenteiiWomen, Children, and Other Vulnerable Groop&ender,Strategic Frames
and the Protection of Civilians as a Transnational Isst@NTa Stubies Q. 295, 318 (2005).

14. Many factors on a sliding scale of avoidability may contribute to increasesl ofiivilian casualties.

Less avoidable factors includimter alia the elimination of early notice to civilians of a coming attack due to
high-mobility warfare and air warfarepreventing their fleeing from the battle spaces; the prevalence of urban
warfare and high population densities; and the spread of increasingly destructive military technologies throughout
the world such as bomber aircraft, land mines, mortars and machine guns. More avoidable factorsnitezlude

aliac domestic pressuresi@olitical elites to minimize their combatant casualties; the failure of the news media to
reliably report enemy civilian casualties; and virulent ethnic hatreds fomented into civil wars and genocide by
ethnic divisions within postolonial state boundas.

15. SeeConvention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which
May Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects, Protocol obititnoior
Restrictions on the Use of Incendiary Weapons (Protocol Ill), art. 2 (1), Oct. 10, 1980, 1342 U.N.T.S. 162;
Additional Protocol Isupranote3, arts. 48, 5152, 57; Hague Regulations, Annex tetHague Convention (IV)
on the Laws and Customs of War on Land, Oct. 18, 1907 [hereinafter Hague Regulations]auvaildble at
http://www.gisha.org/UserFiles/File/Covensions%20and%20L&laglie%20Convention%20IV.pdA corollary
principle of discrimination is that undefended places may not be attacked or bomb&eke@.A. Res. 2675
(XXV), paras. 2, 416, U.N. GAOR, 25th Sess., Supp. No. 28, U.N. Doc. A/8028 (Dec. 9, 1.9PfMtection of
Civilian Populations Against @nbing from the Air in Case of War, League of Nations Unanimous Resolution
(Sept. 30, 1938), League of Nations O.J., Special Supp. No. 182, Oct. 1938, at 135

16. Hague Regulationsupranotel5, art. 23(g);JICRC, Commentary on the Additional Protocols of 8 June
1977 to the Geneva Conventions of 12 August 194393, 587(Yves Sandoz et al. edd.987) [hereinafter
ICRC Commentary on thé&dditional Protocoly Myres S. McDougal & Florentino Feliciandnternational
Coercion and World Public Order: The General Principles of the Laws of, WalYALE L.J. 771, 82627
(1967).
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to the concrete and direct military advantage anticipaltedittacks violating the principles
of necessity and proportionality are consaterto breach what the ICJ has called
fintransgressible principles @fternationalcustomarylawd*® and may be considered grave
breaches of the Geneva Conventiths.

There are many reasons to believe that discrimination and its related prirafiples
necessity and proportionality should effectively protect civilians from the worst effects of
armed conflicts. Among these are the longevity and widespread acceptanceseof the
principles by state¥ the greater degree of detail in modern conventiomaltb guide the
decisions of military commandets,and the adoption of new technologies for avoiding
civilian casualtiessuch as GP8uided bombs and missiles. Given these developments, one
might supposethat armed conflicthave evolved to present fewer and milder dangers to
civilians than in the past. Buts the discussion of civilian casualty rates implies, such a
supposition could hardly be more wrong. If any evidence can prove that international
humanitarian law has ifad to protect civilians from military operations, it ihe
disproportionate ratio of civilian to military casualties despite the presence of technological
and operational factors that should have enableltigerents to reduce such casualties
Consider thatat most 18% of the deaths caused by the 2003 war in Iraq were combatant
casualties in spite of the coalition foréeechnological supremady. Meanwhile, states
continue to trumpet their commitment to protecting civilians frotaritional attacks, as the
Security Council unanimously did in April 2006vhen its members reaffirmed the
fresponsibility to proteétcivilian populations from largscale attack® The divergence
between the professed goals of states in adopting atitenal humanitarian law and civilian
suffering during modern armed conflicts raises troxpljuestions about the effigaof the
legal norms protecting civilians.

Perhaps it should not then be surprising that civilian immunity as implemented in
internaional humanitarian law is not universally acclaimed. The implementation of
international humanitarian la@ civilian protections clearly leaves much to be desired. But

17. Additional Protocol Isupranote3, ars. 51(5)(b) 57(a)(iii),(b).

18 Legality of the Threat or Use of Nuclear Weapohdyisory Opinion,1996 1.C.J. 226para.79 July 8);
SeealsoPr osecutor v. Kupr e g k9b-16-T,eTtial Ghamber || Ddgmenpard 624 (JanCTR | T
14, 2000);U.S. DEPSr OF THEARMY, FIELD MANUAL : THE LAW OF LAND WARFARE, FM 27-10, July 15, 1976,
arts. 40, 41 [hereinafter U.S. Army, FM-20]; 3 PROTECTION OFWAR VICTIMS: PROTOCOL| TO THE GENEVA
CONVENTIONS 1311 42 (Howard S. Levie ed., 1980) (no delegation had major objections to the amendment of the
relevant artiats)

19. Additional Protocol Isupranote3, art. 85.

20. Seeid. arts. 48, 52; G.A. Res. 244gara 1, U.N. GAOR, 23rd Sess., Supp. No. 18, U.N. Doc. A/7218
(Dec. 19, 1968)ICRC Commentary on the Additional Protocaspranote16, at 585 The military manuals of
most major states accordingly prohiisitentional attacks on civiliansE.g.,, UK MINISTRY OF DEFENSE MANUAL
OF THE LAW OF ARMED CONFLICT 315 16 (2004);1992 Joint Service Regulations, 15/2 (ZDv), paras. 401, 441,
454 (Aug. 1992) (Germany), reprinted THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICT para.

401, 441, 454 (Dieter Fleck ed., 1999)S. Army, FM 2710, supranote 18, art. 4Q Legge Italiana di Guerra art.
42 (July 8, 1938), Royal Decree No. 14a8ailable athttp://www.difesa.it.

21. Modern conventional internammal humanitarian law includes several specific duties designed to protect
civilians, such as an obligation not to bomb targets before identifying their military nature and to take reasonable
care not tanadvertentlybomb civilian targets located near it@ly ones.SeeProtection of Civilian Populations
Against Bombing from the Air in Case of War, League of Nations Unanimous Resolution (Sept. 30, 1938),
League of Nation®.J, Special Supp. No. 182, Oct. 1938, at 135. Additional Protocol | alsibjisobelligerents
from treatingficlearly separateand distincd military targets located in a concentration of civilians as a single
target (by, for example, bombarding the entire town instead of the specific military targets in the town). Additional
Protocol I, supranote3, art. 51(5)(a).

22. Carl Conetta,The Wages of War: Iragi Combatant and Noncombatant Fatalities in the 2003 Conflict
Project on Defense AlternativeResearch Monograph #8 at 3, 42 (Oct. 20, 2003), available at
http://www.comw.org/pda/fulltext/0310rm8.pdf

23. S.C. Res. 1674, para. 4, U.N. Doc.S/RES/1674 (Apr. 28, 2006).
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even beyond the laiw pragmatic failure to reduce casualties, recent discussiores ha
attacked the very concept of civilian immunity, questioning its moral coherence, its
independence from thies ad bellumand its impartiality toward underrepresented classes
such as women or ethnic minorities seeking independence or secehsithis Article, |
explore both theoretical and operational challenges to civilian immunity to determine
whether the concept merits preservation, alteratioreplacement.

On the theoretical score, two fundamental challenges to civilian imfynhave
become popular in recent years. The first posits that the distinction between civilians and
combatants is morally arbitrary and that the relevant ethical standiardsubjecting
categories of persons to attack in ihe in belloshould be somether criteria, such as
moral innocence or capacity to harm the belligerent state or its combaBam& variants
of this argument also attatke dualistic nature of the laws of wéug ad bellumversusius
in bello) and argudor their moral hseparability.

The second challenge has emerged fimereasingly commofeminist critiques of the
ius in bella Several scholars have criticized the principle of discrimination as reflecting an
inherert gender bias. Equating men witfiprotectod combatant and women with
fiprotected civilian classes, these critiques conclude that the principle of distinctlmoths
a product and perpetuator of gender stereotyping. Civilian immunity is rejectethése
authors as a fundamentalgnd in some views unalterabfiawed concept.

Operational challenges to civilian immunity attack not the concept,itsatf its
implementation in the law of war. The rules codified in the 1949 Geneva Conventions and
their 1977 Additional Protocals especially those embodying the principles of necessity and
proportionalityy have long been derided as too vague and inefficacious to justify their
inclusion in a major conventicii. Because necessity and proportionality aneertain in
application, impose only tepid duties, and are rarely enforced in any event, their inclusion in
international humanitarian laeould be considered counterproductive. What is especially
interesting about these criticismstigt many states that initially opposed the inclusion of
proportionality inAdditional Protocol Ito the 1949 Geneva Conventions did so not because
it constrains the effectiveness of their armed forces, but rather because it does not restrain
them well enough® This family of challenges invokes jurisprudential weaknesses of
humanitarian lawas well as itsle factofailure to protect civilians as a basis for questioning
whether some aspects of civilian immunity actually inflict harms on ciglthat outweigh
the benefitsprovided. Operational criticisra of civilian immunity, then, contrary to
theoretical onesare based on the idea that ther¢ois little civilian immunity rather than
too much or the wrong kind.The accelerating ratef civilian casualties lends particular
force and urgency to thesperationatritiques.

Each of these critiques of civilian immunity and its underlying doctrines will be
considered and analyzed in the following pages. Ultimatetio not find any of them
sufficiently trenchant to justify rejecting altogether civilian immunity as currently embodied
in international law. But each critique makegportant observations about the weak points
in the implementation of civilian imomity in international humanitarian law, which in turn
suggestuseful avenues of reform to strengthen civilian immunity in pursuit of a more
meaningful and enforceabiles in bella

24. SeelCRC Commentary on the Additional Protocodsipra note 16, at 583 629 (noing that the text
which was adopted is not always as clear as one might have wiBRedECTION OFWAR VICTIMS, supranote
18, at 1261 36, 138, 143noting thatrepresentatives from several delegatisnggested deleting sutérminology
indicating tha such language precluded objective judgment)

25. PROTECTION OFWAR VICTIMS, supranote18, at127i 28, 130, 13538, 140, 14B44.
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[I. ETHICAL CHALLENGES TOCIVILIAN IMMUNITY

War necessarily involves violence, asad long as we agree that killing people e&n
least sometimebe justified, the task of an ethically defensible international humanitarian
law must be to identify who may be killedhder what circumstances, and how such killing
should take place within a morally acceptable paradigm. Currently, international
humanitarian lanembodies a fairly simple modelgrounded in the conviction that it is not
morally acceptable to kill civilians if such killing can be avoiddatat applies upon
commencement of an armed conflicCivilians and civilian property areammune from
direct attack’®

Based on the same conviction, when a military objective cannot be achieved without
unintended civilian casualties, the attack may onlyagward if the attacker complies with
the relevant rules of international humanitariandaw this casenecessity, proportionality,
and related rules codified in Additional Protocd to minimize unnecessary civilian
casualties.

Active members of the armed forces (i.e., those who have not surrendered, become
prisoners of war, or been rendefgats de combalby illness or wounds) are always subject
to direct attack, apparently based on the conclusion that it is always morally accéptable
kill such combatantsven when not factually necesgar

While this is the current ethical model of international humanitarianitas/certainly
not the only one possible. As the model makes clear, the beliefs underlying civilian
immunity apgar to be quite simpdein moral terms, combatardtéives have no value
requiring legal protection by belligerents, while civiliaiwes have a great deal of it.
Civilian immunity is supported by chivalric military values, epitomized by MacAdhur
guotation in the prolegomerstributing to combatants the role of a protector class and to
civilians the role of a protected clas3o those trained in the European schobhuman
rights philosophy, with its paradoxical Kantian foundation of equdl iamiolable human
dignity’” and Hegelian superstructure attributing to the reified state an inherent right to claim
the loyalty and even lives of its citizeffsthe concept of discrimination may seem
unproblematic, or at least somehow reconcilabBecaus slaughtering the unarmesl
especially the repugnaito human rights values may seem superfluous to back confidence
in the rectitude of the principle of civilian immurfitywith a careful analysis of the ethics
undelying international humanitarian law. But philosophers make it their business to raise
such questions, and they have done so vigorously.

Diplomats, politicians, nongovernmental organizations, the media, and other
international elites commonly label ciahs with adjectives likefinnocend and
fideferseles®® (in MacArthuits termsfiweak and unarmey, implying through these terms
that killing such persons would be morally reprehensible. By definition, civilians are indeed
unarmed and relativelgefenselesswith only a few exceptions unimportant here. These

26. SeeYoram Dinstein,Collateral Damage and the Principle of Proportionalith NEw WARS, NEW
LAaws? 211 (David Wippman & Matthew Evangelista eds., 20@&)guingthat under the contemporary just war
principle of proportionalityany civilian casualties must remgnoportionateo military benefi}.

27. SeelMMANUEL KANT, FOUNDATIONS OF HE METAPHYSICS OFMORALS 44i 49 (Lewis White Beck trans.
2d ed. PenticeHall 1995) (1797).

28. SeeG.W.F.HEGEL, ELEMENTS OF THEPHILOSOPHY OFRIGHT 8§ 7075, 10106 (Allen W. Wood ed.
H.B. Nisbettrans., Cambridge University Press 19@1821).

29. E.g, JEAN PICTET, DEVELOPMENT AND PRINCIPLES OFINTERNATIONAL HUMANITARIAN LAwW 73 (1985)
(explaining the principle of general immunity of the civilian population)

30. SeeG.A. Res. 3318, U.N. GAOR, 29th Sess., Supp. No. 31, at 146, U.N. Doc. A/9631 (48§ 4)so
Carpentersupranote13, at 3@i 09.
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labels are in effect assertions of objective dasthether a specific civilian has taken up
arms in pursuit of military activity can be ascertained through the production of evidence.
The ermfinnocenbd differs from these others; it connotes immunity to moral condemnation,
an assertion of status capable of verification only pursuant to an accepted ethical theory.
This difference between the kinds of terms applied to civilians is higghifisant for
purposes of ethical analysis. One can be defenseless, amhkinarmed without being
innocent, just as one can arm and defend oneself while maintaining moral innocence (i.e.,
without necessarily violating any rules of right moral conduéihical critiques of civilian
immunity can be divided into two overlapping classes based on this distinction. Both
classes share the assumption that killing can only be justified if the target is morally culpable
in the sense of intentionally directitgs or her activities to the attainment of an immoral
objective.

The first class of critiques focuses on the claimfioihocencé to determine the
justifiable subjects of attack. In most of these views, the justice of the underlying armed
conflict and ach individuafs relation to it is inseparable from the question of moral
innocence. Morally innocent persons are those who do not actively seek to attain an unjust
end. Such persons should be immune from attack, whether they are civilians or combatants
Morally culpable persons, conversely, should be subject to attack regardless of their status
as civilians or combatants.

The second class shifts the focus away from the justice of the armed conflict and
evaluates insteathe combataiis decisiomaking within the conflict as a fixed, morally
neutral context. These critiques may accept internationdk ldighotomization ofus ad
bellum and ius in bello without concluding that thisclassification morally justifies
subjecting combatants as a clagdawful attack or civilians as a class to immunity from
attack. Critiques of this kind compare the situation of the combatant choosing targets to that
of an individual defending himselfom an external attack antlusengage in a process of
moral reasoning by analogy. The conclusion is that the justification for immunity from
attack should turn neither on a per@membership in the class of combatants or civilians
nor on the persdaa moral innocence or culpability respecting the armedicbas a whole,
but rather on the direct threat of harm posed by the person (civilian or combatant) to
combatant or his armed forces. In other words, this class of critique seems to correspond
less to the claims that persons should be immune frorkabiecause they af@énocend
than to claims that they should be immune because thefuasemed and Adefenseless
(or, more accurately, offenseless). Each class of critiques will be evaluated in turn.

31 This is not to say that the line between civilians and combatants is always easily drawn. Since the dawn
of mechanized warfare, civiliansae performed a variety of combat functions. In the Second World War, the
U.S. Navy formed a coastal picket patrol of amateur yachtsmen, whild.gheA\rmy armed ovemage civilian
pilots for antisubmarine and sear@ndrescue patrolsSeel SAMUEL ELIOT MORISON HISTORY OF UNITED
STATES NAVAL OPERATIONS INWORLD WAR Il: THE BATTLE OF THE ATLANTIC, SEPTEMBER 1939 MAY 1943
26876 (1947). Japan similarly armed some of its private sampéhsat 286 89. The fact that, in modern
warfare in developedtates, civilian contractors are increasingly used to perform training, logistics, intelligence,
detention, and other military functions has inspired an extensive literature asSee|le.gMichael E. Guillory,
Civilianizing the Force: Is the United &es Crossing the Rubicon1 A.F. L. Rev. 111 (2001);J. Ricou
Heaton,Civilians at War: Reexamining the Status of Civilians Accompanying the Armed Forcad-. L.Rev.

15 (2005); Eric Talbot Jense@ombatant Status: It Is Time for Intermediate Levefl Recognition for Partial
Compliance 46 VA. J.INTA L. 209 (2005); Mark A. RiesSpecial TopicsContractors Accompanying the Force
2007ARMY LAw. 161; Michael N. Schmittdumanitarian Law and Direct Participation in Hostilities by Private
Contractas or Civilian Employeess CHI. J.INTA L. 511 (2005)
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A. Moral Innocence and the Just War

The assertion that civilians as a class faneocend cannot be more than a figure of
speech. Nobody could reasonably believe that mere membership in the class of civilians
constitutes automatic exoneration from aloblame for the stafe wartime conduct.
Civilian industrialists and politicians who have engageanorally reprehensible conduct
such as enslavement and genocide during armed conflicts have been convicted of and
punished for war crimes and human righiolations by international criminal tribunals for
this reasori? In anethical analysis, moral innocence is a question of conduct and intentions.
The context in which the conduct and intentions occurs, such as membership in the class of
civilians or conbatants, iselevantbut merelyonefactor in the analysis rather than the sole
determinant of the conclusion. Some authors have accordingly argued that discrimination as
a rule of international humanitarian law is morally indefensibtabse, notwithstanding the
qualification of civilians asfinnocento civilian immunity fails to correspond with any
coherent conception of moral innocence. Because such arguments typically account for the
justice or injustice of the underlying war efffoit is necessary to take a brief detour from the
ius in belloto theius ad bellum

lus ad bellunrelates solely to the legality of initiating the use of armed force. That
subject is, like international human rights law, peculiarly susceptible to kedimakysis. The
attainment of a just world order under law presupposes constraints on organized violence
between and within states. A primary function of international law is to adopt and enforce
legal rules defining when the use of military coercionldgitimate and limiting its
legitimacy to situations where it is morally justified. Tios ad belluncontributes to this
objective by defining the circumstances under which states may resort to armedidarce.
ad bellumis located in both customary @rhational law and the .N. Charter, but has little
place in either the Hague law or the Geneva law, which define most ioftirebellorights
and obligations of states after hostilities have commeticed.

Theius in bellogoverns the specific condudt military operations. It presupposes the
existence of an armed conflict, and it applies regardlefised¢gality (or illegality) of any
belligerenés position undethe ius ad bellum lus in bellocontains rules geerning the
conduct of hostilities by belligerents and their combat forces in both legal and illegal wars
without distinction. Its goal, like the goal oafs ad bellumis to limit violence to morally
justifiable purposes and amounts. But ilre in belb applies in much more varied factual
circumstances and must, therefore, be much more detailed and corfyder. bellodoes
not merely determine the legality afsingle decision of a state; it governs innumerable
decisions by military commanders at tiple levels of the chain of command in every kind
of precombat, combat, and occupation situation.

32. For examplepoth the U.S. military tribunals at Nuremberg and the British military court at Hamburg
tried andpunished leading German civilian industrialists who used slave labor, misappropriated private property
in occupied territories, or supplied poison gas to extermination ca®ges. e.g.United States v. Flick, in 6
TRIALS OF WAR CRIMINALS BEFORE THENUERNBERG MILITARY TRIBUNALS UNDER CONTROL COUNCIL LAW NO.

10 [hereinafterCCL No. 10 TRIALS], at 1187 (1949); United States v. Krauch, in®CL No. 10 TRIALS, at 1081
United States v. Krupp, in @CL No. 10 TRIALS, at 1327; United States v. von Weizsaecki&Fhe Ministries
Cas®), in 14CCL No. 10 TRIALS, at 314; France v. Roechling, 1€CL No. 10 TRIALS, at 1061 app. B; Trial of
Bruno Tesch and Two OtheriThe Zyklon B Cas® (Brit. Mil. Ct. Hamburg 1946), irl L. REP. TRIALS WAR

CRIM. 93 (1947). Similarly, the International Criminal Tribunal for Rwanda haed and convicted civilian
public figures who, without belonging to a military organization or engaging in military operations, fomented
genocidal attacks against the Tutsig.g, Prosecutor v. Akayesu, Case No. IGI&4-T, Legal Findings, § 7
(Sept.2, 1998).

33. Seegenerally Carsten Stahn@us ad bBumd Gus in belld ... qus post bellud@?d Rethinking he
Conception of the Law of Armed Ford& EUR. J. INTL. L. 921(2006).
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A rejection of international lag8 position, in whichus ad bellunis divorced fromus
in bello, underlies much criticism of civilian immunity. The tetaon to reject any
specific killing unless morally justified in a long viéwn this case, in pursuit of a just
casus belb is understandably strong. The weighing of military advantage against the loss
of civilians lives or property must be undertakenthe context of the worthiness of the
objectives of the war. Professor Hukaues

If fimilitary advantage justifies killing civilians, it does so only because of the
further goods such advantage will lead to, and how much it justifigsnds on

what those goods are. Compelling though it is, this view has the radical
implication that no act by soldiers on a side without a just cause can satisfy
proportionality: if their acts produce no relevant goods, they can never be just
... [1If we consider the morality of war rather than its legality, the independence
of its two branches cannot be maintained. Whether an act in viarbigllo
proportionate depends on the relevant good it does, which in turn depends on its
ad bellumjust causs*

One ethical objection to civilian immunity in international law, then, is its basis in a strict
division betweernus ad bellumandius in bella

At the very least, in this view, killing a combatant who is pursuing a just objective in a
just manner shadd be considered immoral and, therefore, illegal. This is the first step to
breaking down a flat rule of civilian immunity into a more complex rule conferring
immunity from attack on combatants pursuing a just war as well. Indeed, the chief British
proecutor at Nuremberg tried to make precisely this argum@rte killing of combatants
in war is justifiable . . . only where the war itself is legal. But whenear is illegal . . .
there is nothing to justify the killingand these murders are rtot be distinguished from
those of any other lawless robber badtls. The corollary of this principle is that
combatants recruited to fight unjustly an attacker waging a just war can defend themselves,
if at all, with only minimal force. Moreover, comlats involuntarily waging an unjust war
should receive greater protection than their more willing fellow combatants. As Jeff
McMahan has arguedhe view that the justification for self defense against Innocent
Attacker (i.e., one who fights unwillinglyis the same as the justificatidor self defense
against a Culpable Attackéire., one who fights willinglyis implausible. If it were true,
then fiwhatever restrictions there are on the defensive use of violence against an Innocent
Attackerwould also apply to seliefense against a Culpable AttackéBut intuitively the
restrictions on selflefense against an Innocent Attacker are considerably more strifent.

The second stegepends on the assertion that it is more morally justifiable to attack
civilians contributing to an unjust war thandtiackcombatants contributing to a just war.
Civilians voluntarily contributing to an unjust wagither morally or materiallyare not
finnocend in the ethical sense, but are rather offenders against international peace and,
consequently, more appropriate targets for attack than combatants prosecuting a just war.
The logic of this view can be extended still further, justifythe incidental killingof some
morally innocentcivilians in pursuit of the just war to the extent that such killing does not
outweigh the morally justifiable goals of the armed conflict itself. In other words, unless

34. Thomas HurkaProportionality in the Morality of War33PHIL. & PuB. AFF. 34, 45 (2005)

35. ROBERTW. TUCKER, THE LAW OF WAR AND NEUTRALITY AT SEA 6 n.7 (1957) (quoting OFF. OF U.S.
CHIEF OF COUNSEL FORPROSECUTION OFAXIS CRIMINALITY , NAZI CONSPIRACY AND AGGRESSIONSuUpp. A, at
85i 86 (1946))

36. Jeff McMahan]nnocence, Selbefense and Killing in Wa2 J.PoL. PHIL. 193, 201 (1994)
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one is a very strict Kantian, theellum iustum may justify killing a certain number of
morally innocent civilians to prevent another, more morally reprehensible result from
occurring, such as the deaths of many more innocent persons, corratasilian’

The consequences of amdividual combatard actions under thigeis in belloshould
partly depend, then, on the moral justifiability of his or her &adkecision to use armed
force under theéus ad bellum If that decision is a just one, killing morally culpable
civilians may arguably be as justifiable as killing morally culpable combatants. Conversely,
intentionally killing civilians or combatants contributing to a just war cannot be morally
permissible. If the stade resort to armed force is not morally justified, attack by that
statés combatants can be morally justified.

It does not follow from these observations that every citizen of a state waging unjust
war should be subject to indiscriminate slaughter. What does follow is that some persons in
a state waginginjust war may be innocent of intent to further that war, while others may
have culpable intent, and innocence does not necessarily depend®stane as a civilian
or combatant. Contrary to popular perceptions of combatants as aggressive andrynercena
and of civilians as innocent and inoffensive, specific members of the military may engage in
an unjust armed conflict unwillingly, while civilians may actively and intentionally support
or contribute to a conflic For example, an attacking combatamay have been
conscripted into service against his will, just as a civilian may politically support an unjust
war effort. Indeed, a civilian journalist, clergyr celebrity may encourage or prolong the
conflict by rallying public support for it and enaaging voluntary enlistment, thereby
presenting a more tangible (though indirect) threat to the opposing belligerent than an
individual soldier who participates involuntarily could ever pose. In this sense, some
combatants may be morally innocent of antention to commit a harmful or unethical act,
while the opposite may be said of some civilians. The distinction between combatants and
civilians as lawful targets of attack, in this perspective, is little better than morally arbitrary.

These critiques ofivilian immunity have strong theoretical appeal. The concept of
binding theius ad bellumto just war theory has long been a project promoted by
international lawyers and diplomafs. States and their predecessors, empires, have
recurrently sought to giify their resort to arms on moral grounds throughout history,
beginning at least with the Romaus fetialeand advanced most concretely through the
U.N. Charteés prohibition on the use of force for territorial aggrandizement and other
aggressive pposes. Indeed, the very purposeusfad bellunis to deter war and sustain a
just world public order under law. Whether the world public ordéjuistd presupposes an

37. If this theory sounds familiar, reference need only be made foatstehocarguments advanced to justify
the killing of some 200,000 Japanese civilians via use of the bombs on Hiroshima and Nagasaki, such as the
Japanese der tofiannihilat® all allied prisoners of war in the event of an invasion of mainland Japdrthe
subsequent estimated loss of at least tens of thousands of allied combatants during the mainland 8e@sion.
GAVIN DAWS, PRISONERS OF THEJAPANESE, at 325 (1994)HERBERT FEIS, THE ATOMIC BOMB AND THE END OF
WORLD WAR Il, at 190 202(1966) (discussing several arguments used retrospectively both for and against the use
of the atomic bomb against Japar§ee general BRIAN MACARTHUR, SURVIVING THE SWORD: PRISONERS OF
THE JAPANESE IN THE FAR EAST, 1942 45 (2005); J. SAMUEL WALKER, PROMPT AND UTTER DESTRUCTION
TRUMAN AND THE USE OFATOMIC BOMBS AGAINST JAPAN (rev. ed. 2004)

38. For arguments to this effectee, e.g. Lawrence A. AlexanderSelfDefense and the Killing of
Noncombatants: A Reply to Fullinwideb PHIL. & PuB. AFr. 408, 41213 (1976); George |. Mavrodes,
Conventions and the Morality of Wa¥PHIL. & PuB. AFF. 117, 122 23 (1975);McMahan,supranote36, at 194,

200/ 05; see also, e.g.JamesW. Child, Political Responsibility and Noncombatant Liabilityn PoLITICAL
REALISM AND INTERNATIONAL MORALITY 61 (Kenneth Kipnis & Diana T. Meyers ed4.987) (arguing that the
moral responsibility of civilians for war should render them susceptible to attacks that dbtgseet
unintentionally harm them).

39. SeeMICHAEL WALZER, JUST AND UNJUSTWARS58i 63 (3d ed. 2000).
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ethical judgment, inviting precisely the kinds of moral analysis that just wariglse
provide.

As for the insistence thatithin this justwar context, the morally relevant criteria that
should guide legal rules specifying appropriate targets for attack is moral innocence rather
than membership in the civilian or combatant class, theoryalso has its charms. It is
merely tautological to observe that moral culpability and innocence are characteristics not of
entire classes of persons but of the individuals within those classes. Except in a theory of
collective responsibilit for military organizations or states theory long rejected by thes
in bello® the treatment of individuals should correspond to their personal moral
characteristics. From the perspective of a single combatant deciding whether a single
fienemy is an ethically acceptable target of attack, then, both the context in which killing
occurs (just or unjust war) and the intentions of the individual target are morally relevant.

As is often the case with theoretically appealing arguments, howevesnthidoes not
work out in practice. Attempting to translate strict ethical analysis into concrete rules of
international law would fail to eliminatthe moral arbitrariness of the current rules and
would create entirely new ethical problems. To undedstahy, it is first necessary to
consider how the conditions under which judgments about the legality of an act unider the
ad bellumdiffer from similar judgments under thes in bella

The decision to deploy armed force is generally a-tone decisiod either the
potential belligerent attacks or not, invades or not, defends or abdicates. International
politics often provideample opportunity for moral deliberation before a decision is made to
resort to armed force, making the groundingusfad belum in just war theory not merely
desirable but feasible. The decision to use armed force is, moreover, subject to accepted
legal principles limiting the use of force mainly to situations of individual or collective self
defense, current or anticipatognd to humanitarian intervention in limited circumstances.

In cases of borderline legality, states often have the time and resources to research the facts
that would enable a reasonably certain judgment of the proposed use & éantpatibility
with theius ad bellum

The arguments for integrating moral theory into the decision of a state to employ
armed force apply less readily in factually rich combat situations. Combatants, whose
behavior is currently governed only lws in bellg typically lack he luxuries of careful and
objective legal analysis and time to consider and weigh options when making tactical
decisions. One implication or stipulation of moral innocence critiques is that they require
each combatant to objectively evaluate the moralfta specific individual act of attack,
including consideration of the justice of the cause for which the combatant and his target
fights. Aside from the unavailability of objective information to combatants in the field, the
ius in bellocannot providea precise moral compass to combatants for judging the justice of
harming individual targets. Such a project would be hopelessly utopian. First, the justice of
a resort to armed conflict is rarely black and white and never uncontested. The world
communiy lacks an impartial general arbiter of which wars are just and which dhprsd,
the states and their populations cannot always be trusted to judge objectively the merits of

40. SeeHague Convention \Nsupranote3, art. 50.

41. Although theU.N. Security Council was perhaps originally intended to fulfill this function, the Council
members remaisubject to narrow selhterest, ambition, and domestic and international political pressure. For
example, it is telling thafiwhile the Council has exercised its broad discretion in identifying issues as threats to
international peace and securityjstyet to authorize military intervention for humanitarian purposes within the
territory of a fullyfunctioning state without the latfisr consenéd Paul D. Williams & Alex J. BellamyThe
Responsibility to Protect and the Crisis in Darf@6 SECURITY DIALOGUE 27, 41 (2005). This suggests that the
Security Council is and will for the future remain an unreliable judge of the ethics of a resort to armed force.
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their own case. As Francis Bacon observtdhere is that justice imprinted the nature of

men that they enter not upon wars (whereof so many calamities do ensue) but upon some, at
least specious, grounds and quaré&sPolitical and military elites never admithenthey

are engaging in an unjust wasr even in a war Poutright aggression and territorial
aggrandizement. Theynvent some nontrivial argument to justify the most naked
aggression, as Iraq did when invading Kuwait in 8@8dasArgentina did when invading

the Falkland Islands in 1982. In both caes, historical and moral claims to the territory
were used to justify the armed aggression. As Edmund Sparserved four hundred years

ago:

For never wight so evill did or thought,
But would some rightfull cause pretend, though rightly nodght.

Potental combatants themselves cannot reasonably be expected to possess the legal
expertise, knowledge of political facts, and psychological neutrality to evaluate the justice or
legality of these claims fully and impartially, particularly where the belligdrastnot made
full information about the conflict publicly available. International humanitarian law merely
accounts for the normally subjective and subheroic human nature in refusing to punish a
belligerenés citizens for not coming to their own objeetj individual assessment about the
justice and legality of their staeresort to armed attack.

Even if potential combatants coulobjectively identify unjust wars it would be
unrealistic to require them to resist participating widomestic law mandates their
enlistment or cooperation. Armed conflicts sweep up the populations of the belligerent
states regardless of the most strident individual moral objections of members of the
population, even in democratic stateBhe threat of enforcement of domestic éawhich
among its penalties for refusal to register for a dmaly includeimprisonment or capital
punishmend is far more immediate and threatening than the latent possibility of
enforcement of imrnational law at some future point. Requiring combatants facing
imminent imprisonment or execution to engage in such delicate speculations defies
credibility. If their activities are to be governed by regulations, the legal rules must be more
definitethan just war theory currently makes them.

If demanding that combatants objectively and accuraashes the justice of the
decision to resort to armed conflict is unrealistic, how much more unrealistic is the
expectation that they could identify igh civilian and combatant adversaries are morally
culpable and whiclaremorally innocent? A soldier or bomber pilot hagually no means
to judge the intentions of his target. The principle of distinction, in contrast, can claim the
advantage ofisplicity and clarity. Lawful combatants by definition wear distinct uniforms
and emblems and carry their arms openly regardless of their personal misgivings about the
conflict in which they play a paff. Except by surrender, they have no way of

42. FRANCISBACON, Essays or Counsels, Civil and Moral 3 HARVARD CLASSICS7, 82 (Charles W. Eliot,
ed., P.F. Collier 8on 1909) (from Essay No. 29f The True Greatness of Kingdoms and Esj}ates

43. See MAJID KHADDURI & EDMUND GHAREEB, WAR IN THE GULF, 19901 1991: THE IRAQ-KUWAIT
CONFLICT AND ITS IMPLICATIONS 6i 19 (1997 (detailing Iraqi historical claims thatuwait, as a former district of
Basra under the Ottoman system, is moreerly part of Southern Iraq)

44. SeeMAX HASTINGS& SIMON JENNINGS, THE BATTLE FOR THEFALKLANDS (1983).

45. EDMUND SPENSER THE FAERIE QUEENE, Book VII, Canto XlI, verseXXX (Rydeds Court, London,
1590).

46. Additional Protocol | definecombatantsin relevant part as follows:

1. The armed forces of a Party to a comnféonsist of all organized armed forces, groups and units
which are under a command responsible to that Party for the conduct of its subordinat&uch
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communiating clearly to the opposing combatants their moral innocence. As Professor
McMahan concludes, it is impossible for pragmatic reasons to distinguish between those
willingly posing a threat of harm and those doing so unwillif§lySimilarly, a combatant

may not be able to distinguish readily betweeaindian intentionally contributing to an

unjust warand acivilian objecting to the war. And in any case there are degrees of moral
culpability (e.g., ambivalence or apathy about, or qualified support of, an unjust war), few of
which can be judged at a glance, and some of which presumably should not subject one to
direct military attack.

All this does not mean, however, that the in bellois doaned to moral arbitrariness.
A flat rule of civilian immunity unquestionably results in some morally culpable civilians
avoiding attack and some morally innocent combatants dying, but it creates offsetting
benefits. Given the reality that combatants niagl themselves agents in an armed conflict
of indeterminate justice and facing opponents of uncertain innocence, the challenge is to
craft rules of international law that preclude indiscriminate Kkilling. International
humanitarian law sacrifices the urstiable standard of universal individual justice in
pursuit of the more feasible goal of minimizing the total number of unnecessary casualties
given the realities that combatants necessarily face.

A potent ethical argument for a blanket rule of civilianmunity and combatant
nonimmunity, then, is that in the political, psychological, and sociological context in which
international law must operate, the rule is both practical and progressive in serving the
worthy goal of diminishing the total human suffegicaused by armed conflié¢ts.In the St.
Petersburg Declaration of 1868, the great powers declared

Considering

That the progress of civilization should have the effect of alleviating as much as
possible the calamities of war;

That he only legiimate object which States should endeavour to accomplish
during war is to weaken the military forces of the enemy;

That for this purpose it is sufficient to disable the greatest possible number of
50
men . . .>

armed forces shall be subject to an internal disciplinary system which, inter aliaesfuate
compliance with the rules of international law applicable in armed conflict.

2. Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Atrticle 33 of the Third Convention) are combatants, thatday, they have the right to
participate directly in hostilities.

Additional Protocol |supranote3, art. 43.

47. McMahan,supranote36, at 217.

48. SeeMavrodessupranote38, at 124 30.

49. SeeThe Prize Cases, 67 U.835 667 (1862) 6tatingthat fit]he laws of war, as established among
nations, have their foundation in reason, and all tend to mitigate théesweid misery produced by the scourge
of wan).

50. Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes Weight,
Nov. 29, 1868L1 December 868, reprintedin THE LAwWS OF ARMED CONFLICTS 92 (Dietrich Schindler & Jiri
Toman eds4th rev.comp.ed.2004.
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In effect, the St. Petersburedaration set a policy, continuing to the present,
designed to keep the devastation caused by armed conflicts within the bounds of weakening
enemy military forces.Any system of morality that values human life and happiness and
consequently seeks to minimai unnecessary suffering deplores legal norms not narrowly
tailored to these ends. The discrimination, necessity, and proportionality principles are
designed to serve this end by limitidg legethe objects of attack to a subset of all persons
and propdy that arede factosusceptible to attack. The discrimination principle does so by
permitting only attacks thatas a general ruleyill not contribute significantly to the
resolution of the conflict. Even if international law achiethext goal imperfectly, it does so
through rules that are (or at least could be made tagy#icableto the battlefield

The justification for a universal license to harm combatants, then, is that their
intentions can @gmatically be judged only as a class (i.e., by the hostile intentions of the
military force to which they belong). The judgment whether some individuals in a class
identified as a legitimate target of attack (combatants) magideserveé death, whileothers
in a different class identified as immune from attack (civilians) ideservé death
necessarily transcends the scope and competence iakthrebello® Moral desert simply
does not and cannot enter into its calculations. The role of huniamitaw, given the
inevitable occurrence of some armed conflicts of whatever nature, is to constrain
belligerents from spreading unnecessary devastation without unduly impinging on their
perceived selfnterest in achieving military victory. Although thigpproach ignores
important theoretical ethical issues, it is not itself ethically neutral or arbitrary.

B. Capacity to Harm

There is an alternative approach to amending the discrimination principle for greater
ethical coherere that does not requilienporting just war concepts into thieis in bella
Perhaps, given the necessary independence adfishie bellofrom theius ad bellumthe
relevant ethical litmus test is neither combatant status nor moraleincecbut individual
capacity to harm the belligerent. International humanitarian law already reflects the notion
that capacity to harm may alter the strict principles of discrimination. Civilians who take up
arms against a belligerent are lawful suljeat attack? and members of the military no
longer capable of threatening violendeis de combatare immune from attack. The
rules of humanitarian law do not, however, directly correlate legality of attack to threat of
harm. For example, direct atid on any combatant or noncombatant member of the
adverse military forces (except religious and medical personnel) are permitted regardless of
the lack of immediate threat posed by such individuals, while direct attacks on civilians are
impermissible eveif their activities are necessary for sustaining the war effort.

Legitimate questions have been raised as to why the line between lawful objects of
attack should be drawn in this manner. Lawrence Alexander has claimed titfertfe
could ethically jstify attacks on civilians if they play @necessary or sufficiedtrole in
causing the threat posed by thembatants? Robert Fullinwider contends to the contrary
that killing of combatants alone in armed conflicts is an independent moral rufedubti

51. Thus, arguments that civilian lives should mgrautweigh combatant lives are beside the point of my
argument. E.g,, PAUL CHRISTOPHER THE ETHICS OFWAR AND PEACE 95/ 97, 165 66 (1994); CoLM MCKEOGH,
INNOCENTCIVILIANS : THE MORALITY OF KILLING IN WAR 7i 8 (2003.

52. Additional Protocol Isupranote3, art. 51(3).

53 Id. arts. 1011, 45;Geneva Cowventionfor the Amelioration of the Condition of the Wounded and Sick
in Armed Forces in the Field, arts. 3, 1)g. 12, 19496 U.S.T. 311475 U.N.T.S. 31; Geneva Convention
Relative to the Treatment of Prisonefd/Var, arts. 1814, Aug. 12, 19496 U.S.T. 331675 U.N.T.S. 135

54. Alexandersupranote38, at 422.
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the right of states to seffefense€® Because enemy combatants pose an immediate threat of
harm to the belligerent, the belligerent is justified in attacking thentontrastthere is no
moral justification for killing enemy civilians, in caaist, because they are incapable of
putting the belligerent in immediate jeopardy. Alexander and Fullinwider agree in assigning
an ethical justification to an attack based on the t&@eaipacity to harm the attacker. They
further agree in basing thi®nclusion on models of sediefense.

But as their different opinions illustrate, if the litmus test for morally justified killing is
based on the capacity of combatants to harm the enemy, this raises the more general
question of how to define théharn® that justifies drawing the line between legitimate
targets of attack in one place rather than another. If one defines harm, as Alexander does, to
mean any causal and material contribution to the prosecution of the armed conflict in
general, then a normrmiformly permitting intentional attacks on combatants and prohibiting
such attacks on civilians is difficult to justify. If one defines harm, as Fullinwider does, to
include only direct threats to the belligerent, then only those combatants and civhians
are in the position to commit violence against the belligerent should be lawful targets of
attack.  Fullinwide@s view more nearly reflects the current rules of international
humanitarian law?® but why not define harm more broadly?

To the extent thatlirect attacks on civilians would damage an opposing bellig@rent
military effort, such attacks seem more justifiable than attacks on military forcasnsode
combatbut presently in no position to harm the attacker or impede its military victory.
After all, combatants generally do not operate as independent agents. They are enmeshed in
a societal fabric that includes a support structure encompassing most classes of working
civilians, from the most basic producers of staple goods even to spousdatives who
free combatants for military duty by caring for their children. Civilians and civilian
infrastructure perform an indispensable role in the success of the armed forces, providing
funds, power generation, food, clothing, supplies, armamanmtsammunition to the armed
forces® Civilians such as miners, farmers, transportation providers, or software engineers

55. Robert K. FullinwiderWar and Innocenges PHIL. & PuB. AFF. 90 (1975).

56. One exception is that Fullinwid&rapproach would seem deligitimize attacks on enemy armed forces
posing no immediate threat of harm to the belligerent. elkample, a belligerent could not bomb an isolated
enemy base from whiclior logistical reasonsno attack in the foreseeable future is possible. Such attacks are
currently not prohibited by theoctrine ofius in bella

Why not forbid belligerents tdill any combatants who pose no immediate threat to the belligerent and its
military goals? On an individual level and even a class level, any given combatant or group of combatants may be
ineffectual for purely pragmatic or psychological reasoiiifis supposition is more than hypothetical. Former
U.S. Army General S.L.A. Marshall reported tldatring the Second World War, a large majority of U.S. soldiers
on the front line never fired their guns at an enemy during the #aeS.L.A. MARSHALL, MEN AGAINST FIRE:

THE PROBLEM OF BATTLE COMMAND IN FUTURE WAR 50i 84 (1978)(1966). Although the accuracy of Marsldall

data is open to question, at least some soldiers undoubtedly do continue to refuse to engage in effective combat for
their own reasons.See generallyDAVE GROSSMAN, ON KILLING : THE PSYCHOLOGICAL COST OFLEARNING TO

KILL IN WAR AND SOCIETY 24 (1st ed., 199%) (describing combatant resistance to killing). Most obviously,
military norcombatants, who may be legitimate military targets, perform mamofiensive support functions,

such as reconnaissance, communication, engineering, law enforcement, and military training. If the purpose of
international humanitarian law is to preventediess slaughter, which is to say killing not necessary for the
attainment of military victory, a rule applying the limitations of military necessity to attacks on combatants and
military noncombatants as well as on civilians would seem fully justified.

57. This point has been raised in the modern context heféee, e.g.Kawakita v. United States, 343 U.S.

717, 734 (1952)4tating thatf{i] n these days of total war manpower becomes critindl everyone who can be
placed in a productive position increases the strength of the enemy to wajeGharles A. Allen (Reporter)
Implementing Limitations on the Use of Force: The Doctohd’roportionality and Neessity 86 AM. SOcdr
INTA L. PrOC. 39, at 43 (Remarks of Frits Kalshoverjlescribinghow the overly broad language of Article 52(2)
of Protocol Icould be taken so far a® ttonstruethe exportng of any good even frozen chickergs bringing
revenueo the enemy state that in turn funds the war efiod thus subject to military attgckindeedthe status



468 TEXAS INTERNATIONAL LAW JOURNAL [VoL. 43453

may encourage or support the armed conflict actively through the provision of goods,
technology or services. Journalists, novelistsdaalevision news anchors may discourage
peace by actively fomenting jingoism or merely by whitewashing the horrors of the conflict.
Even apparently innocuous entertainers, who visit war camps to raise military morale, may
thereby prolong or intensify theonflict. The harntausing distinction between civilians

and military persons and objects blurs yet more as traditional military functions, such as
aircraft maintenance, troop transportation, security, and combat training are contracted out
to civilian corporations, as the United States has increasingly tfone.

Finally, it should be noted that the distinction between civilians and combatants is also
a temporal one to some extent. Every society has civilians who are permanently ineligible
for combatant stas due to physical, mental, or leffampairment of one kind of another.
But many of todafs civilians are capable of becoming tomoréewcombatants.
International law does not forbid a belligerent to augment its military forces by drafting or
recruiing civilians in the course of a protracted armed conflict.

The negotiators of the 1977 Additional Protocasognized these concerrand the
relevance of capacity to harm made its way into the principles relating to atiacks
property. Additional Protocol | classifies @military objective® any fiobjects [that] by
their nature, location, purpose or use makeeffective contribution tpthel military action
and whose total or partial destruction, capture or neutralizaith the circumstances ruling
at the timepffers a definite military advantagg® Such objects are lawful targets of attack,
even though they may have a predominantly civilian ®tissp long as they are not
findispensable to the survival of the cigii populatiord® Accordingly, the United States
military currently takes the position that civilian economic facilities such as power plants,
telecommunications systems, and rail yards fimadlirectly but effectively support and
sustain the enendy wa-fighting capability) are not entitled to immunity from attafk.lt is

of laborers, ammunition carriers, messengers, and political agifetbosassisted or supported membédrarmed
forces or organized armed groopsas the subject of (ultimately aborted) negotiations during the drafting of
Additional Protocol |. SeeOFFICIAL RECORDS OF THEDIPLOMATIC CONFERENCE ON THEREAFFIRMATION AND
DEVELOPMENT OFINTERNATIONAL HUMANITARIAN LAW APPLICABLE IN ARMED CONFLICTS83(1977)[hereinafter
OFFICIAL RECORDS OF THEDIPLOMATIC CONFERENCE; see alsoThe Secretarzeneral,Report of the Sectary-
General onWomen, Peace and Securipara 13, delivered to the Security Cocih, U.N. Doc. S/2002/1154 (Oct
16, 2002) [hereinafte).N. Report on Womégrat 13 (describing several ways in which female civilians directly
and indirectly assist combatarin prosecutig armed conflicts).

58 Michael N. Schmitt,The Principle of Discrimination in 21st Century WarfateYALE HUM. RTS. &

Dev. L.J. 143, 160 (1999); Laura A. Dickinsoiizovenment for Hire: Privatizing Foreign Affairs and the
Problem of Accountability under International Lad7 WM. & MARY L. Rev. 135, 14954 (2005)(explaining
not only support services, such as food and accomioeodalbut also core functions such as tratist).

59. Legal impairments are disqualifications for armed combatant status under domestic law. Currently, in
many countries ablbodied women anthomosexuals are not only exempted from conscription but denied the
right to enlist as combatantsSeeAaron Xavier FellmethState Regulation of Sexuality in International Human
Rights Law and Theons0 Wm. & Mary L. Rev. __ (2009)

60. Additional Protocol |supranote3, art. 52(2) (emphasigided).

61 Id.art. 52(1).

62. Id. art. 54(2).

63. U.S. NAVY/MARINE CORPZCOAST GUARD, THE COMMANDERG HANDBOOK ON THE LAW OF NAVAL
OPERATIONS § 825 (NWP 1114M, MCWP 512.1, COMDTPUB P5800.7) 2007, available at
http://mww.nwc.navy.mikénws/ild/documentsAL4M_(Jul_2007)_(NWP).pdfseeLetter from J. Fred Buzhardt
Dept. of Defense General CoungelEdward KennedySenator & Chairman of the Subcommittee on Refugees of
the Committee on the Judiciar§Sept. 22, 192), in Arthur W. Rovine,Contemporary Practice of thBnited
States Relating to International La7 AM. J. INTG L. 118,123 24 (1973) (listing civilian facilities that are
vulnerable toarmed attackecauseof their ability to contribute to the war effort) In the 1990 Gulf War, the
United States wasue to this policyas it attacked public utilities and even some Jordanian oil tankers bearing oil
to Jordan in repayment of Irégpast debt to that countrySeeMarco Roscini,Targeting and Contemporary
Aerial Bombardment54 INTG. & ComP. L.Q. 411, £7i 28 (2005). The connection between these shipments and






