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l. INTRODUCTION

By the end of the 20th century, international arbitration had emerged as the preeminent
mechanism to resolve international commercial disputes, particularly disputes between
foreign investors andsovereign nations. Indeed, in the 199@obalization grew
exponentially with previousiglosed markets such ad.atin Americé opening to foreign
investors for the first timén decades. Accompanied with tigkobalizationwas often the
acceptance of international arbitration, as exemplified by its inclusion in dozbéitatefal
investmenttreaties(fiBITs0) and regional trade pactsuch ashe North America Free
Trade AgreemenfiNAFTAO).

However, oer the past decadewtrends havenaterializedpresenng challenges to
international arbitration First, a rising tide of nationalizatiemmergedn many countries
including some of thecountries that welcomed foreign investment and privatization in the
1990s. Second, many of the foreign investments made in the 1990s related to natural
resourcessuch amil, gas, timber, copper, timnd other minerajsandthe market price for
these commoditiesvhich hadbottomed out for many in the 199@&snowrisen to altime
high levels. Accordinglythe monetary consequence$ expropriaton and breacled
investment contracthiave grownenormougy. Finally, arbitration has evolved from a
primarily European institution to ormeflecing some degree oAmericanstyle aggressive
tactics Thus,nations now tilize increasingly hardine, multi-layered and novel strategies
in defendingthe arbitral claims they facend improving their leverage with aggrieved
investors

To maintain its position as the standdydarer for fair, coseffective and timely
resolution of disputes, international arbitration must manage these new challenges with
strategies of & own. Part | of this articleoutlines international arbitration and the trend of
flAmericanizationd Part Il providesa historical perspectiven nationalization from the
resolution of sigificant early arbitral disputet its currentresurgene, along with the
development of modern concession agreemen®art Il ses forth the use of more
sophisticated and aggressive defenses to expropriation claims, particularly substantial and
multi-varied counterclaimsFinally, we addresshe need for procedurahanges in arbitral
practic® as well aghe application of welestablished legal principles such as prescription,
laches, estoppehnd waived so that arbitration can fulfill its primary missida provide
justice througttooperation byfocusng and resoling fithe central issues of the case.

1. Developed nations have largely depleted these natural resowestding within their boundaries, and
multinational companies that have historicallgt tese industries have now turned to developing countries as the
source for the exploitation of these resources.

2. Steven C. NelsorAlternatives to Litigation of International Dispute23INTQ LAw. 187, 197(1989).
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[I. BURGEONINGINTERNATIONAL ARBITRATION

A. Overview of International Arbitration

International commercial arbitration can generally be defined as any private
adjudication of a comercial dispute with some international fatet.This term is
sufficiently broad enough to encompass bdtistitutional arbitrations, which are
administered by organizations specializing in dispute resolutionadnlkocarbitrations,
which are condued in a manner specified by the parties. Ideally, international commercial
arbitration providesthe parties witha private dispute resolution system that is fasted
fairerthan court proceedinds.

Institutional arlitrations proceed beforerganizationssuch as the International
Chamber of Commercethe LCIA ° the International Centre for Dispute Resolutiothe
Permaent Court of Arbitration iThe Hague® and the Hong Kong International Arbitration
Centre’ Typically, an arbitral institutiomill have enactegrocedural ruleseting out the
basic framework for the arbitration pess including how to determinewhether an

3. See Hans Smit, The Future of International Commercial Arbitration: A Single Transnational
Institution?, 25CoLUM. J. TRANSNATA L. 9, 9 n.1 (1986).

4. See, e.g.ALAN REDFERN & MARTIN HUNTER, LAW AND PRACTICE OF INTERNATIONAL COMMERCIAL
ARBITRATION 3 (2d ed. 1991) (describing arbitration f&o or more parties, faced with a dispute which they
cannot resolve for themselves, agreeing that some private individual will resolve it for them and if the arbitration
runs its full course. . it will not be settled by a compromise, but by a deci@ioW. MICHAEL REISMAN ET AL.,
INTERNATIONAL COMMERCIAL ARBITRATION, iii (1997) (defining arbitration adia contractual methodf dispute
resolution).

5. The International Chamber of Corense, or the ICC, is generally regarded as the Woithding arbitral
institution. The IC@s International Court of Arbitration was established in 1923 and has a membership of over
80 countries. Nearly 600 new proceedings were filed in 2006 aB#®.INTERNATIONAL CHAMBER OF
COMMERCE, ICC IN 2007: ACHIEVEMENTS, GOALS, AND LEADERSHIP 4 (2007) available at
http://www.iccwbo.org/uploadedFiles/ICC/ICC_Home_Page/pages/ICC%262@0tplete.pdf. See generally
YVES DERAIN & ERIC A. SCHWARZz, A GUIDE TO THE NEW ICC RULES OF ARBITRATION (1998); International
Chamber of Commerce, Whas ICC?, http://www.iccwbo.org/id93/index.htnflast visited Feb. 15, 2008)
(describingthe ICC, its rules and predures, and its history

6. The LCIA, was founded in 1892s the London Court of International Arbitration. hié viewed
historically as a British institutionjt has become more active in the resolution of international arbitrations.
However, the LCI&s rulesmay not be in all respectas comprehensivas the ICGs. SeeGARY B. BORN,
INTERNATIONAL COMMERCIAL ARBITRATION: COMMENTARY AND MATERIALS 15 (2d ed. 2001); Avram Azrieli,
Improving Arbitration Under the U.Ssrael Free Trade Agreemenf Framework for a MiddlEast Free Trade
Zone 67 ST. JOHNGS L. Rev. 187, 216 (1993).

7. The American Arbitration Associatiomstablished the International Centre for Dispute Resolution
(AICDRY) with headquarters ivarious locations around the worldnd claims to oversee approximately 400
international disputes annuallfseeBORN, supranote6, at16.

8. The institution was formed in 1899 to hear arbitrations exclusively involving countries, but expanded its
purview in 1993 to include disputes between states and private parties and between international organizations.
SeePermanent Court of Arbitratip About Us http://www.pcacpa.org/showpage.asp?pag_id=1(st visited
Mar. 25, 2008) It administered the firdlinvestorstat® case in 1934 Decision in the Arbitration Case between
Radio Corp. of Am. v. The Republic dfifa, reprinted in30 Am. J.INTA L. 535 (1936).

9. The Hong Kong International Arbitration Centre is part of the Asia Pacific Regional Arbitration Group, or
APRAG, which is an umbrella group @frbitral institutions in theFar Eastand Pacific Rim and boasts a
membership oftwentysevennations. SeeAsia Pacific Regional Arbitration Group, Welcome to APRAG,
http://www.aprag.ordlast visitedMar. 25, 2008) Becaug of the explosive economic and population growth in
East Asia and thePacific Rim the numberand significance of arbitrations arising from this region will
undoubtedly grow taa substantial pace in the near and far t&8eseHong Kong Iernational Arbitration Centre,
Statistics, http://www.hkiac.com/HKIAC/HKIAC_English/main.htifést visitedMar. 25, 2008)
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agreement to arbitrate existgrocedurs for appoining arbitrators and challengng the
appointment ofarbitrators determiningthe location of the arbitration, and evefat some
institutes)scrutinizing awards.

Ad hoc arbitrations proceed without the assistance or supervision of an arbitral
institution!® The partieseither adopt a set of procedural rules from one of the arbitral
institutions (or the rules of the Unitéthtions Commission on International Trade )&ver
craft their own set of procedural rule8ecause of the lack of supervision, administration,
and structure provided by a governing bopigrties must be more careful in planning an ad
hoc arbitratiort?

International commercial arbitratiogrew from the need to find a suitable dispute
resolution systenfor parties inthe international trade, commercand investmenthat
blossomedafter the conclusion of World War 1. International commercial arbitration
allayedthree distinct concerns about litigation befooedl judiciaries:(1) the perception
that local courts would be biased in favor of a domestic p@J)ythe uncertainties wolved
in appellate revievof a foreign judgmet; and (3) thenability to enforce a foreign judgment
domestically or abroatf. If a state or stateontrolled entity is a party to the transaction,
these concerns are particularly actiteAccordingly, the desireof each party to avoid
having a dispute determined by a foreign judicial forum fueled the growth of international
commercial arbitration.

To further the effectiveness of international arbitration, the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, commonly known as the New
York Convention, came into force in 1959.The New York Convention requires both the
recognition of agreements to arbitrate amdciprocityd that is, the recognition and
enforcement of arbitral awards made in other contracting countriéspresent142 of the

10. SeeBORN, supranote6, at12.

11. These rules are commonly referred to as the UNCITRAL r@eslU.N. Comnén on Infl TradeLaw,
UNCITRAL Arbitration RulesU.N. Doc. A/31/17, U.N. Sales No. E.77.V.6 (197f)ereinafter UNCITRAL
Rules].

12. SeeAdrian WinstanleyfForeword to THE EUROPEAN& MIDDLE EASTERN ARBITRATION REVIEW 2008
GLOBAL ARBITRATION REVIEW available at http://www.globalarbitrationreview.com/
handbooks/3/sectiorkl/chapter& 1/foreward(describing a number of potential pitfalls with ad hoc arbitration
that are caused by the absence of established rules and of a governing body to provide structure and service to the
parties).

13. SeeW. Laurence CraigSome Trends and Developments in the Laws and Practice of International
Commercial Arbitration30TeX. INT& L. J. 1, 2 (19%).

14. Id.at 3.

15. Id. at 718. See Charles N. Brower,The Global Court: The Internationalization of Commercial
Adjudication and Arbitration26 U. BALT. L. Rev. 9, 11 (997) filt is not a mistrust of state powerrpse; rather
it is the lack of faith on the part of each party that the courts of the otheéspstaye of nationality in fact will
administer justice fairly and impatrtially. In short, neither party wishes to be judged in thés dihekyard®).

16. SeeConvention on the Recognition and Enforcement of Arbitral Awards, June 10, 1958, 12 U.S.T. 2518,
330 U.N.T.S. 38 [hereinafter the New York Convention]. The New York Convention residtacafmovement
to adopt a multilateral convention that would remedy many of the defects, principally facilitating enforcement of
arbitral awards, of the 1923 Geneva Protocol on Arbitration Clauses and the 1927 Geneva Convention on the
Execution of Foreigivrbitral Awards which did not gain widespread ratificaticdBeeCraig, supranote13, at 9
10; Faisal Kutty,The Shaia Factor in International Commercial Arbitratior28 LoY. L.A. INTG & Cowmp. L.
REv. 565, 615 2006). The United States did not ratify the New York Convention until 1970, thereby regderi
a less desirable forum for international arbitration than continental Europe, particularly France and Switzerland.
SeeCraig,supranotel13, at13i 14.

17. New York Conventionsupranotel6, art. I. Under theNew York Convention, a party to the Convention
may refuse to recognize and enforce an arbitral award only if the party opposing enforcement can establish one of
seven enumerated defens&eeid. art. V.
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192 United Nations member states have ratified the New York ConméftiMoreover,
most developed nation&nd many developing ones) have enacted national arbitration
legislation that respects the integrity private arbitratiorby, among other things, limiting
judicial interferencein the arbitration process, affirming the parfieapacity to agree to
binding arbitration, and enforcing tribunal orders and aw&rds.

Consequent to these developmeirternational arbitratiotnad becoméat least since
the mid1980s) and remains today, the preferred method to resolve international
commercial disputes:

In this realm of international commercial transactions, arbitration has become the
preferred method of dispute restibn. Arbitration is preferred over judicial
methods of dispute resolution because the parties have considerable freedom and
flexibility with regard to choice of arbitrators, location of the arbitration,
procedural rules for the arbitration, and the samve law that will govern the
relationship and rights of the partis.

B. Arbitral Proceedings

As noted abovegne ofthe benefitsof arbitration is that unlike litigation, particularly
American litigation, arbitration affords the partiesnsimlerable freedom, flexibilityand
control over the proceedings and is designed to assure that parties from different
jurisdictions can have their disputes heard and resolved in an efficient and neutral¥ashion.
Arbitration allows the parties to adoptocedures that focus on the heart of the dispute
avoid expensive and tim@nsuming prénearing discovery and motions, aaltow for the

18. SeeU.N. Commn on Infl TradelLaw, Status- Convention on the Recognition and Enforcement of
Foreign Arbitral Awardsttp://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NY Conventiatatus.html
(last visited orMar. 25, 2008)

19. See generallBORN, supranote6, at27i 34.

20. Mark A. BuchananPublic Policy and International Commercial ArbitratipB6 Am. Bus. L.J. 511, 512
(1988) See Yves Derains,The Impact of International Political Crises on International Contracts and
International Arbitration 1992 Revue De Droit Desffirs Intemationales 151, 15{1992) (f{A]rbitration is
recognized as the normal way of settlement of international commercial disputésistoper R. DrahozaNew
Experiences of International Arbitration in the United Stat@sAM. J.CoMP. L. 233, 233 n.1 (2006)fEstimates
are that 90percentof international contracts include an arbitration clad)seRierre Lavile,Transnational (or
Truly International) Public Policy and International Arbitration, DOMPARATIVE ARBITRATION PRACTICE AND
PuBLIC PoLICY IN ARBITRATION 257, 293 (Pieter Sanders ed., 198By(the mid1980s, at least, it had become
recognized that arbitration was the normal way of settlement of international di§pésastanley,supranote
12, (A{A]rbitration still holds its place as the first choice for the binding resolution of comatelisputes in the
widest rangeof contractual relationship[sand across many jurisdictiods. Of course, arbitratials roots can be
traced to the beginning of civilization and transnational corerce. See RENE DAvVID, ARBITRATION IN
INTERNATIONAL TRADE 84 (1985) (noting that Roman law provided for the institution by contract of arbiters and
arbitrators as private judge#)BDuL HAMID EL-AHDAB, ARBITRATION WITH THE ARAB COUNTRIES11i 12 (2d ed.
1999) (analyzing the role of arbitration in the Middle East, including inlgaeic cultures);DOUGLAS M.
MACDOWELL, THE LAW IN CLASSICAL ATHENS 203 11 (1978) (describing arbitratiém role in early classical
civilizations).

21. SeeBORN, supranote 6, at 2 (stating that international procedural rules and arbitratorgidetached
from the courts, governmental institutions and cultural biases of @#nmgo); Nelson,supranote2, at197 fiOne
of the cardinal features of arbitration is its flexibildy. Robert B.von Mehren An International Arbitratoés
Point of View 10 AM. Rev. INT& ARB. 203, 203 (1999)fOne of the most fascinating qualities of international
arbitration is its inherent flexibility).
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selection ofthe arbitrators (including nottlawyers)who are bestequipped to resolve the
dispute®?

International arbitration practice reflects a mergingfiwarmonizatiord of the civil
law practice of continental Europe and comntaw practice of England and the ited
States® While the governing rules and procedures can be modified to suiarhityal
proceeding, international arbitration generally adopts the comtaen traditions of
adversariafjuestioningandthe admssion ofintra-company memorandas well aghe civil
law customsof limited discoverythe allowance ohegative inferencebased onack of
evidence, and written memoridfs In addition, unlike liigation before a public court,
arbitrationenableghe partieédispute to proceed in confidendéthey so agree This not
only protect from public disclosur@ny proprietary or sensitive information that may be at
issue but also guardany ongoing relationship between the parties that could be harmed by
publication and grandstanding to trade groups, sharehptitesthes.?®

Arbitration, of course, is ngberfect Its potential weaknessemcluding the lack of
expeditious interim injunctive reliéf, cost*’ perceivedinconsistencyamong arbitrator&
absence of meaningful review to corrésational award,? the perceived tendenyg of

22. SeeNelson,supranote2, at197.

23. Seevon Mehren supra note 21, at 203 see alsoGary Born & Maxi Scherer Introduction to THE
EUROPEAN & MIDDLE EASTERN ARBITRATION REVIEW 2008 GLOBAL ARBITRATION REVIEW, available at
http://www.globalarbitrationreview.com/handbooks/3/sections/11/chdp®érstroduction(f{T]odayss features of
international commercial arbitration are the result of a-belhnceddmix and match from different legal
traditions, in particular from the two major legal systems, the civil and the commay); I@naig, supranote 13,
at 57 (concluding thafisubstantial convergence in modernitdion laws with respect to the procedures to be
followed in arbitration and the standards for judicial recautses been the course of dispute evolutiokfany
practitioners and commentators consider Hasmonization and convergence to in factfienericanizatiod a
trend that in the eyes of some will undermine the arbitration proc&€eeElena V. Helmer,International
Commercial Arbitration: AmericanizedfiCivilizedo or Harmonized? 19 OHIO ST. J. ON DIsP. REsoL 35, 47
(2003) €[The] imposition of procedural rules and methods of one of the parties may denounce the sense of
fairness of the entire proceeding and leave the other party (and possibly at least one arbitrator) feeling
disadvantagedral disappointed). Assuming that arbitration continues its expansion in the Middle East, east
Asia, Central and South America, and Baeific Rim, the extent to which arbitration practice will begin to reflect
the legal and cultural regimes of theseas will be a significant challenge for the arbitral institutions, parties and
practitioners. Cf., Kutty, supranote 16. A perceived failure by thenternational arbitration practice to at a
minimum consider these regimes (and attempt to incorporate and harmonize them with current practice) could,
when coupled with burgeoning nationalization, reverse the harmonization and convergence trend.

24. Seevon Mehren supranote 21, at 203 05 (1999). Additionallythe flexibility inherent in arbitration
allows for creative and sophisticated interrogations of witnesses more akin to panel discussions or debates by
experts that are not generally employed in judicial proceedings (tlibagtaresometimes common iegislative,
administrative and regulatory hearingk). at 205;Helmer, supranote 23, at 54 (noting that the IBA Rules of
Evidence provide for sucficonfrontation testimonyby the same witnesses on theme topic or issuesavid
W. Rivkin, et al.,Current Trends in U.S. and International Arbitratioim, THE ARBITRATION REVIEW OF THE
AMERICAS 2008 GLOBAL ARBITRATION REVIEW, available at
http://mww.globalarbitrationreview.com/handbooks/4/sectiotevd@pters/51/currertendsusinternational
arbitration (fiConfrontation testimory simultaneous questioning of two or more witnesses on the samedissues
has been used by some arbitrators with great suogess.

25. SeeNelson,supranote2, at198 99.

26. Seed. at201 02.

27. Seeid. at 203 While the narrower scope of discovery in arbitration results in reduced eigcov
expenses, the sometimes voluminous and repetitive submissions and memorials, as well as the administrative
expense and arbitrat@rfees,may balance the purported cesdvings cited by many arbitration proponeng&ee
Rivkin, supranote24 (iUnfortunately, as disputes have grown more complex and have involved larger sums, too
often international arbitration proceedings have become longer and moredgo8tinstanley,supra note 12
(AThe most vociferous and sustained criticism of commercial arbitration isdeaecost and delay.

28. SeeAbul F.M. Maniruzzaman,The Lex Mecatoria and International Contracts:A Challenge for
International Commercial ArbitratioP, 14 AM. U. INT& L. REV. 657, 77 (1999).

29. Von Mehrensupranote21, at207.
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arbitrators tdisplit the babyy®® and limited discoverlf have been exhaustively examined by

numerous commentatots. Nonetheless international arbitration continues topand
globally andis a wellsettled feature in many bilateral trade agreements and international
contracts® However, therare concernghat theincreasingiAmericaniangd of arbitration
hasthe potential to underminis goals,expansion, and acceptance.

C. MfAAmericanization of International Arbitration

To appreciate theconcerns surroundinghe perceived flfAmericanization of
arbitration, itmustfirst be emphasized thatoderninternational arbitratiofpracticehasits
roots in the 20th centunyivil law tradition of sitting arbitral panels and institutions in
continental Europ& When crafting arbitration agreements in the eatty mid-20th
century, commercial parties and their respective counsel focused on two fundamental issues:
(1) the neutrality of the arbitrationeat and (2) the safs local laws affecting arbitral
proceedings® Tensionsduring the Cold Wabetween East and Wesind distrustbetween
developecanddevelopingcountriescreated incentives fgrarties from these various groups
to arbitrate in countries not clearly identified with either faction. Because of the need to

30. Von Mehrensupranote21, at 208.

31 SeeNelson,supranote 2, at 203 (noting that narrower discovery in arbitration, while viewed as an
advantage from a coperspectivecanfhinder fact development and lead to unjustified redu(isting Peter D.
Ehrenhaft Effective International Commercidlrbitration, 9 LAw & PoLdr INT& Bus. 1191, 1207 (1977)).

32, Seeid. at 200 (examning structural problems with arbitration as compared to traditional litigatich)
Robertvon Mehrenand P. Nicholas Kouridednternational Arbitrations between States and Foreign Private
Parties: The Libyan Nationalization Case85AM. J.INTG L. 476, 476509, 54552 (1981) (analyzing the three
arbitrations that resulted from Lib§gnationalization of its oil industry, including the inconsistencies antioag
three tribunadddecisions).

33. See, e.g.Brower, supranote 15, at 13 (fiThe fact tha this d@lobal courd works, and works well, is
proven by its consistent triumph over adversjtyCraig, supranote 13, at 8 (f{T]he very fact that international
arbitration clauses and arbitration have become ralitméevelopment Yves Derains terms thanalisation of
arbitratior® leads to the result that the mostrattable disputes, involving the most complicated fact and law
situations, no longer are resolved in court proceedings, but in arbitétfoiting Michael J. Mustill Arbitration:
History and Background6 J. INTG ARB. 43, 55 (1989). Indeed, under U.S. law, arbitrators may now even
resolve disputes, such as antitrust, securities and RICO, that typically were of a public nature and could only be
heard by judicial bodiesSeevon Mehrensupranote21, at208.

34. ltis equally important to understand ttfiémericanizatiod can have bth positive and negative aspects,
often times depending on the legal roots of the individual perceififagericanizatiord For Continental
Europeans,fiAmericanizatio® or an GAmericard approach. .. is often a code word for an unbidl and
ungentlemanly aggressivity and excess in arbitration. It can involve a stratégiabfvarfar@. .. .0 Nicholas
C. Ulmer,A Comment oifiThe Americanizatiod of International Arbitration® 16 MEALEY& INTG ARB. REP.

24, 24 (2001) See Susan L. KaramaniarQverstating thefiAmericanization of International Arbitration:
Lessons from ICSID19 OHIO ST. J.ON DISP. REsoL 5, 56 (2003) {{IJt meansd&uinbridled and ungentlemardly
conduct or a strategy dfotal warfare®). But seeSusan L. Karamaniasupraat 34 (fiThese American aspects,
which tend to promote the full development of the facts within an orderly environment, benefit the process and
promote the trutld); Mary Ellen GiComell, Introduction to the Symposium Issue on the Americanization of
International Dispute Resolutiori9 OHIO ST. J. ON Disp. REsOL 1, 3 (2003) (arguing that the potential for
Americanstyle litigation has led to better negotiation to avoid potentialmdaand thafiAmerican lawyers are
energetic, competitive, creative and trained in problem solvingttributes [that will] advance ID#; Casare
P.R. RomanoThe Americanization of International Litigatipd9 OHIO ST. J. ON Disp. REsoL 89, 1% (2003)
(AThe AAmerican way of la@wis not only about ovelitigation and crafty lawyers; it is also about openness,
participation, and access to justie.

35. SeeCraig,supranote13, at11i 12. The United States was historically not a popular site for intemeiti
arbitration for a number of reasons, including its failure to ratify the New York Convention until 1970, its
percieved status as a biased,sited the fear that U.S. courts might interfere with the arbitral proSessid at
13.
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identify a neutral site that prowad the best local conditions for arbitration to flourish,
Switzerland and France were selected as the best alterrfitikesordingly, these two civil
law jurisdictions becamieubs for international arbitratior’

While it cannot be disputed that common law (including American) aspects have
become part of international arbitration practice, the relevant inquiry requires an analysis of
precisely whatfiAmericanizatio is, to what degre& hasoccurred and to whatextentit
has affected the goals of arbitration and the pdrtiesectation®f the processAs a result,
numerous article® texts*® andsymposishave been devoted the topic?®

Unfortunately, because of the confidential nature terimational arbitration, a detailed
study on changes in process and outcoimasfficult to perform. Accordingly, claims of
the fAmericanizatio® of international arbitratiod loosely defined asemploying
adversarial and legalisticethod$ tendto be based largely on anecdotal evidetichost

36. Id.atlzi14.

37. SeekEric Bergsten,The Americanization of International Arbitratip8 PACE INT& L. Rev. 289, 300
(2006) €{I]nternationalcommercialarbitration developed essentially as an aalapt of the civil law rules of
procedure, and not those of the common law in the United States and Edgldachmaniansupranote 34, at
10 (finternational arbitration has been traditionally based on the European civil law pratticke,shuns cross
examination, discovery, and witness testimony from a party or its represendjtitesy Reed & Jonathan
Sutcliffe, The GAmericanizatiod of International Arbitration? 16 MEALEYG INTG ARB. ReP. 37, 37 (2001)
(stating that interrtéonal arbitration wagioriginally a European/civil law phenomer@n The civil law tradition
differs from the common law tradition of the United States and Great Britain in several important respects.
Fundamentally, under the civil law, adjudicatioegins withabstract rules applied to specific cases, which judges
must then apply to the variogasesefore them, while the common law draws abstract rules from specific cases.
Accordingly, civil law jurisdictions tend to focus on the positive law &gy the governing legislative bodies,
while common law jurisdictions rely heavily on the body of published case law. Great differences are also evident
in the procedural aspects of the two legal regimes with civil law tradition places greater relf@hemphasis on
the evidence and arguments submitted in written form, while common law practitioners operating under the jury
system expect to present their case orally and to challenge the opposigg gestyand witnesses through cross
examination diected by counselSeeBorn and Scheresupranote23.

38. See, e.g.Efficient Organization of International Arbitration8 WORLD ARB. & MEDIATION REP. 61
(1997).

39. SeeMark W. Friedman et al.lnternational Legal Development iReview: 2003 Business Transaction
and Dispute 38 INTG. LAW. 265, 27475 (2004) (discussing recent changes in U.S. domestic arbitratiSes)
generally e.g., WiLLIAM W. PARK, AMERICANIZATION OF INTERNATIONAL ARBITRATION AND VICE VERSA
ARBITRATION OF INTERNATIONAL BUSINESSDISPUTES STUDIES IN LAW AND PRACTICE (Oxford Press 2006). In
addition to analyzing Ameriéa influence on international arbitration, Professor Park also discussed the evolution
of domestic U.S. arbitratiorsnd itsincorporation ofmany of the traditional features of international arbitration
such as the increase in written testimony and submissions, greater independenceapppartgd arbitrators and
more detailed awards by U.S. tribunals.

40. See, e.g.Romano,supra note 34. Despite the United Stateslelay in ratifyng the New York
Convention (and concomitant lack of influence in its drafting and early development), |gphéttticein the
United Statesvas practically born out of AmeriGaRevolutonary Warwith Great Britain. In fact, the modern era
of arbitration finds its genesis in the 1794 Jay Treaty between the United States and Great Britain. With a
potential war brewingvith Great Britain over the United States and its citiddagure to compensate British
creditors for their lost investments the United States, President George Washington instructed U.S. Supreme
Court Chief Justice John Jay to negotiate a compromise that culminated in the Jayvilieshtpbligated the
United States to pay full compensation and adjudicate British orgiliaims before a fivenemberpanel(two
appointed by each country and the fifthhunanimous choiceSeeTreaty of Amity, Commerce, and Navigation,
U.S:Gr. Brit.,, Nov. 19, 1794arts. V, VI, 8 Stat. 116, 1120, 122 AlthoughJay and Washington were greatly
maligned at the timepdaythe Jay Treaty idighly laudedas the beginning of the modern era of international
arbitration. SeeJonathan I. Charneylhird Party Dispute Settlemerand International Law 36 CoLuMm. J.
TRANSNATQ L. 65, 68 (1997) f{fThe Jay Treaty of 1794 marked the beginning of modern international
arbitrations, which have continued to the presgnbrahozal,supranote20, at242 (fiThe Treaty was extremely
unpopular at the time, but is enjoying a renaissance among modern arbitchiodars. . .0); Barton Legum,
Investment Disputed and NAFTA Chapter Ele@&AM. Socdr INTA L. PRoOC. 196, 204 (2001)

41. See YVES DEZALAY & BRYANT G. GARTH, DEALING IN VIRTUE: INTERNATIONAL COMMERCIAL
ARBITRATION AND THE CONSTITUTION OF A TRANSNATIONAL LEGAL ORDER 9 (1996) (relying largely on
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claims of Americanizatiorfocus on the procedural aspects of arbitraidarge teams of
lawyers, procedural disputes, extensive motion practice, jurisdictional objections,
evidentiary objections, broadening discovery, aggressive @wamination,and witness
preparatioffd rather tharthe award omecisionmaking of the arbitral tribunal (although
arbitral awards now appear to be citing previous arbitral decis&insast as persuasive
authority, which is more akin to U.S. litigation than civil law practfte)Basd on the
anecdotal data an®rofessor Susan Karamandanreview of eighteerawards by the
International Centre for Settlement of Investmat Disputes (AICSIDO), Americanstyle
litigation has had a substantial impacbn arbitral practicedemonstrated byhe use of
extensive crossexamination, production of documents, angresentation of péy
witnesse$?

At leasttwo separate events and two major trentlsy helpexplain theincreased
Americanstyle activity in international arbitration(1) the three Libyan nationalization
arbitrationsbrought by U.S. oil companies who were represented by U.S. lafty@sthe
Iran-United States Claims Tribunal created by the Algiers Declaf&tiovolving claims by
U.S. citizens represented typically by U.S. lawyers against Inato$éses caused by the
1979 lIranian revolutigf’ (3) the transitionby U.S. businesse® view arbitration as a
preferred wayof resohing international dispute® and (4) the ascendancy amodern

interviews of leading members of international arbitration community and the representatives of the leading
institutionsp attendance at conferences, aedews offthe massive literature on this subf@gctimer, supranote

34, at 24i 25 (consickring the claim ofiAmericanizatio® based on the authisrexperience as a lawyer trained in

the United Statepractidng in the international arbitration field and on comments made by others practicing in the
field); Drafting Effedive Dispute Resolution Clause8 WORLD ARB. & MEDIATION ReP. 274, 278 1997)
(recounting one lawyé experience in which a Swiss chairman ordered discovery in accordance with the U.S.
Federal Rules of Civil Procedure).

42. SeeDrahozal,supranote 20, at246 (noting that some aspects of U.S. trial procedures, such dsgbre
discovery and crossxamination, have become routine in international arbitratidelner,supranote23, at45i
46 (ANot surprisingly, arbitral procedure is the single element of international arbitration thattis baithe most
Americanized®); PARK, supra note, 39, at 8 (fiin particular, one frequently hears complaints about the
Gmericanizatiod of arbitration, usually related to aggressive litigation tactleat tinclude hefty boxes of
unmanageable exhibits, costly gral discovery, and disruptive objections to evidedce.

In sum, Americanized litigation is often equateith overlitigation that can result iarmsrace typedactics by
opposing parties within an arbitral hearing and to the repetition of sutibstay the same parties in subsequent
arbitrations. SeeRomanosupranote34, at95i 96.

In contrast tahe perceived ruthlessness and crassness of American lafis@rspean arbitrators tended to be
the &Grand Old Medof the European legal communityBergstensupranote37, at295 SeeOdConnell,supra
note34, at2 (f{U.S. legal tactics] contrast with the more cooperative, polite, diplomatic style of th&.p&ghile
perhaps an overroad generalization, some differences between Americans and Continentgledfiso
practicing in international arbitrators do exiffor example, American practitioners tend to be engaged in private
law practice at large, international law firms, while their Continental European counterparts have historically
drawn from the digimatic, governmental and academic fields and therefore came to arbifratiouifferent
professiona(as well as legal) backgrousdseeRomanosupranote34, at113

43. SeeKaramaniansupranote34, at19i 20, 32 33.

44. Seeid. at20i 33; Helmer,supranote23, at35,48i 55.

45, SeeBergstensupranote37, at293 95.

46. See Declaration of the Government of the Democratic and Popular Republic of Algeria (General
Declaration) (Jan. 19981) available athttp://www.iusct.org/generadleclaration.pdf

47. SeeBergsten,supra note 37, at 298 300 (fiFollowing this exposure, American lawyers gained an
appreciation for international commercial arbitration, viewing it as a way of settling not only ordinary commercial
disputes, but also highly ntentious disputes with commercial elemed)ts.These arbitrationalsoresulted in
f{tjhe most important body of international arbitration jurisprudénegh a distinctly American flavor. See
Roger P. Alford,The American Influence on Intetional Arbitration 19 OHIO ST. J. ON DISP. RESOL 69, 86
(2003).

48. Because of the confidential natureronyinternational arbitrations (treaty disputes being one obvious
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international US. law firns, of American lawyes as counsel andrbitrators and of English

as the predominant language of international arbitrdtioBecause the first two of these
precipitators are a matter of historical fact, their mark on internatiomtragion has
already been establishedThe third and fourth reassrmeflect the evoltion of U.S.
involvement in the global econonapndthe global legal market over a number of decédes
an evolution that appears unlikely to be reversed in the near fdust as the United States
has been and wWibe the dominant force in economic globalization, [American] law firms
will be the dominant force in international arbitratif.

Of these four precipitators, it is tlevolvementof U.S. legal practitioners thatrries
the most potentiafor Americaniang international arbitration practiceSomeU.S-based
law firms have established international commercial arbitration departments and practice
groups, while others provide arbitration services from within their traditional litigatio
departments® In fact, eight of the twelve most active law firms in international arbitration
were based in the United Statés.As a simple matter of human nature and training,
American lawyers and Americdrained foreign lawyers who practice international
arbitration will continue to use American litigation techniques and tattidtherefore as

and important xception), it is difficult to precisely estimate what percentage of international arbitral disputes
involve American parties and American counsel. However, the American Lawyer has attempted to glean some
information to create an arbitration suyvandfiscorecard According to the American Lawyer, of the 130 largest
international contract and treaty disputes in 2005, 37 (or neapg@@n} involved a U.S. partySeeMichael D.
Goldhaber, Arbitration Scorecard AMERICAN LAWYER: Focus EUROPE (2005) available at
http:/Avww.americanlawyer.com/focuseurope/scorecard0605;hge# also Bergsten, supra note 37, at 300

(noting that ondourth of the cases before the ICC in 2005 imedl an American partyPrahozal supranote20,

at 244 (fAmericans have been the nationalihost frequently involved in ICC arbitrations for every year since
19980); OdConnell,supranote34, at 2 (fiThe Unted States is involved in more cases at the International Court of
Justice and the World Trade Organization than any other state. More American businesses are involved in
international commeral arbitration than any other nationald@.

49. SeeRomanosupranote34, at113 see alsoEfficiert Organization of International Arbitrationsupra
note38, at63 [fiAmerican arbitrators, of course, are more likely than others to order wide document prodyiction.
Od&Connell, supra note 34, at 2 (fiEight out of the tendmega&firms, firms with 2,000 lawyers or marare
American0). Because an increasing numbéthee lawyers and parties toternationalarbitration come from the
United States, it is not surprising that an increasing number of arbitrations are now sited in the United States and
that an increasing number of the arbitrators come from the UniteelsS®&¢eDrahozal,supranote 20, at 245
(calculating that, according to ICC statistics, frequency of the United States as the arbitration venue has
doubled in the padtventyyears from 4.9ercentto 10.0percentand that the percentage of American arbitrators
has risen from 6.@ercentin the 1980s to 11.percentin the early 21stentury). While this growth trend exists,
U.S-seated arbitrations remain a distinct mingrapdfii]t has been noted that the most significant arbitrations,
the ones involving the largest amounts of money and high political stakes, stipplémlesoutside the United
Statesd Helmer,supranote23, at42.

50. Alford, supranote47, at80.

51. Helmer,supranote23, at41l. U.S.lawyers are commonly selected as counsel by foreign states and by
foreign companies involved in arbitral proceedin@eeGoldhabersupranote48; seealsoJohn FloodLawyers
as Sanctifiers: The Role of Elite Law Firms in International Business Transacti@A$nD. J. GLOBAL LEGAL
Stup. 35 R007)(analyzing the role of large law firms (particularly U.S. mégas) in the international arena)

52. SeeGoldhaber,supra note 48, see alsoRomano,supra note 34, at 115 (iNowadays, the field is
dominated by a handful of large American and British law firms). In contrastto the dominance of American
firms asparty counselonly two of the toptenarbitrators were ferican Goldhabersupranote48. However, as
American lawyers gain experience and recognition in the arbitral communityutbel@minance of the arbitrator
rankscould possiblyerode, particularly among pasgppointes.

53. SeeBergsten,supra note 37, at 294 (fAmerican lawyers participating in international commercial
arbitration brought and used American litigation sld)isBorn & Scherersupranote 23 (f{T]he parties or the
arbitrators tend to follow theidegal instincd and rely on familiar practices used in their own legal syshem.
Helmer, supra note 23, at 47 (filt is natural for lawyers to use the skills and methods they are trained in and
accustomed to whenever they are calted to provide their professional servidg@s. Indeed, the flexibility
inherent in arbitration coupled with tipgevalencef American counseahaylikely result in the parties agreeing to
using many U.Sstyle litigation techniques, such astermrogatories, depositionand motion practice, in
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American and Americartrained lawyersbecome active in the governing bodies for
international arbitrationit is likely thattheir experiences, trainingnd skills will shapethe
systems andulesthatgovernarbitral institutions* Barringanunforeseenisruption ofthis
trend, American influence on international arbitration WKely expand and further the
flAmericanizatio® bemoaned by many.

So long as commercial parties to international transactions believe that American firms
give them the best chance for a favorable outcome, Americani@aitictuding aggressive
pretrial discovery, aggressive cresgamination, and presentation of novel atchtegic
claim® may very wellcontinueandgainincreasingacceptance.

arbitrations. Again, this presents a significant tension for international arbitration as party autonomy remains its
hallmark, but that autonomy could lead to its becoming morealiedicatio. SeeHelmer,supranote23, at 66

(fif arbitration turns into U.Sstyle dff-shore litigationd the incentive to arbitrate international disputes will
diminish or even go awaj).

Assuming that international arbitration continues to bexbmand is perceived to becoéioff-shore U.S.
litigation,0 what effect will this ontinued evolution have on international arbitration and on the acceptance of it as
the preferred mechanism for dispute resolution? These authors predict little to none. First, and most importantly,
international arbitration will continue as the preeminmethod as long as it remains the most effective means for
enforcement. Obviously, if an international treaty on the recognition of domestic judgments came about and was
widely acceptedor if a number of nations abrogated the New York Convention natenal arbitratiofs status
as the preferred dispute resolution system would be in jeopardy. But, at present, both of these pcssji®kties
to beremote

Second, for Americanization to be stemmed or reversed, the partabitration would need to hire non
American lawyers or insist that Americanized tactics not be employed. Again, these seem unlikely. As outlined
above, American law firms have increased their role in the arbitration realm over théwpast years,
representing not only American parties, but also-Aorerican corporations, foreign individuals, and foreign
governments who have consciously selected American coulreel.example, of the topen monetary awards
issued in 2005, American firms repraged six of the ten winning parties, andive of thosesix were non
American entities.SeeGoldhabersupranote48. The lurgeoning American international arbitration practice has
the potential to build upon itself and become a-&afilling prophecyd if talented law students, young lawyers
and more experienced practitioners perceive that American firms will provide theppestunities, then the
alreadygrowing practices at American firms will continde draw the individuals besuited for and most
motivated in this field. If corporations, individualsand governments continue to conclude that American firms
and American lawyers will provide the best service in this field, then those firms and those lawyers will be called
upon more frequently as international trade disputes arise, particularly with increasing globalization, increasing
complexity and increasig monetary amounts at stake.

54. Americans significantly influenced the creation of the International Bar Association Rules of Evidence
(AIBA Rulesd). Examples includdtrticle 3, which governgliscovery of document producti@mdwas adopted to
requirepartiesto produce documents in its possession pursuant to a trisumderandArticle 4, which sanctins
witness preparation byoansed a practice common in the U.S. but anathema to many European practit@eeers.
Alford, supranote47, at84; IBA Rules,arts 3, 4. In addition, three of the I@ secretary generals during the
1990s were from the U.SSeeHelmer, supranote 23, at41. Many commentators maintathat America is
overrepresented in many major arbitral institutioBgeAlford, supranote47, at87 (stating that Americans make
up a disproportionate number of personnel at the major arbitral institutions including the Permanent Court o
Arbitration, WTO, and ICSID).

To resolvesome of the differences between civil law and common law practitioners and to ensure a level
playing field with all counsel and parties playing by the same rules, some commentators advocate an independent
code of ethics for lawyers engaged in international arbitratiSee, e.g.Catherine A. RogersContext and
Institutional Structure in Attorney Regulation: Constructing an Enforcement Regime for International
Arbitration, 39 STAN. J.INTG L. 1 (2003) Catherine A. Rogers;it and Function in Legal EthicsDeveloping a
Code of Conduct for International Arbitratipr23 MicH. J. INTG L. 341 (2002). Even if arbitral institutions
embarked on setting such standards and established enforcement megh#émisihmericanizatio® issue
remains as a significant sourceigbuts intoestablishinganysuchattorney regulation system.



370 TEXAS INTERNATIONAL LAW JOURNAL [VoL.43:359

[1l.  CONCESSIONAGREEMENTS NATIONALIZATION , AND ITSRESURGENCE

A. From Concessions to Contract3he Birth and Development of Production Sharing
Agreements and Nationalil@Companies

The evolution of international contracts for the exploitation of natural resowags (
timber, fossil fuels, minerals, et@d its reflection othe economic, political, culturabnd
diplomatic changesthat occurra throughout the 20th centyrys a topic that has been
exhaustively examined by numerous autiorsn the 19thand early 20th centiies those
contracts took the form dtoncessiorsin which the sovereign transferred actual titlehte t
natural resources over a large area (perhaps even as large as the entire country) for as many
as six to seven decades in exchange for a signature bonus and a’foytiderthe terms
of the concessionshe contractor held complete autonomy ogperations and could even
choose not to undertake efforts to exploit the resource without any consetfuence.

However, &ifts in world politics following the end of colonialismgoupled with the
rise of nationalism andil wealth enhancedhe bargaining power of nations rich in natural
resourcesand led to more favorable terms the state or sovereign such agreements.
Whether labeled &modern concessiomfiproduction sharing agreementr fiparticipation
agreemend more recentversions of thesdnternational agreementeflect substantial
changesfrom the early 20th century concessidnsthe resourcebearing nation® favor.
Depending on the circumstancesgls changes includé€l) the hostnation retaiing title and
ownership over the resourdg) the term of the agreemespanninga far shorter period of
time (2040 yeary, (3) the grant coveringmallerterritorial areas(4) specifc monetary
commitmentsbeingmadefor exploration and development during early operations with all
costs carried by the contract@b) a stateowned oil company or mistry beingassignedo
oversee, or participate in operations with, the contractor; @)dmore generous
compensatiorbeing paidto the hostountry through bonusegraduatedoyalty and share
levels, and taxes on the contraédncome’®

As part of these negotiations, and in response to rising nationalization, renegotiation
requests and the substantial capital risks involved in these ventures, drafters for the
contractors balanced thesew, less favorable economic termgth protections for the
foreign investor, including choicef-law clauses to ensure the application of western or
international legal principles, mandatory international arbitration clauses before an
established arbitral institution such as the ICC, and stabilization cfHusesconjunction

55. SeegenerallyKEITH W. BLINN ET AL., INTERNATIONAL PETROLEUM EXPLORATION AND EXPLOITATION
AGREEMENTS LEGAL, ECONOMIC, AND PoLiCY ASPECTS(1986) Ernest E. Smith& John S. DzienkowskiA
Fifty-Year Perspective on World Petroleum Arrangeme2dSEx. INTA L. J. 13 (1989).

56. Smith & Dzienkowski, supra note 55, at 17/18. For example, the Abu Dhabi and Kuwait oil
concessions covered their entire countries and were fged5terms. SeeBLINN ET AL., supranote 55, at 56;

Atef Suleiman,The QOil Experience of the Middle EdSmirates 6 J. ENERGY NAT. RESOURCES& ENvTL. L. 1, 3
(1988)

57. SeeErnest E. SmithFrom Concessions to Service Contra@g TuLsA L. J. 493, 496 1992). Most of
these early concession agreements did not endure unscathed for their enbrentatynwere the subject of
nationalization €.g, Iran, Veneuela and Mexico) while others were modified over time ( Kuwait and Saudi
Arabia).

58. Seeid. at 523 24; Smith & Dzienkowski,supra note 55, at 36i 40. The summaries listed above, of
course, ge broad generalizationdNVe have not attempted to detail the differences among categories of agreements
which can vary depending on the country, contractor, industry, time paradparticulars of the resource and
area.

59. A stabilization clause is defined &sontract language which freezes the provisions of a national system
of law chosen as the law of the contract as of the date of the contract, in orderettt pinevapplication to the
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with the principles set forth in the Libyan arbitrations and the growing number of countries
ratifying the New York Convention, these provisions served as asreamitigate the
economic and politicatisks inherent in such projects. In addition, thegrved asstrong
defenses to attempts to renegotiate or termimatetracs through threats of seizure,
regulation, taxesor claims of environmental damage or mismanagement.

By the mid1970s, the majority of the woudsl oil producing coumies had established
government agencies or ministries and national oil compénéemanage and operate fields
themselves, to implement government energy policeesl to oversee operations by
contracting multinational compani&s. This evolution in the aphistication of policy
implementationin producingcountries has proven critical to defending against claims of
environnental damage or mismanagemernthese ministries and national oil companies
which have gained expertise in the oil industry play an important role under the modern
productionsharing agreement fiPSA0), farmout agreemest and service contragt These
agreements generally provide thhe relevant national agency or compashall retain
oversight of the operations, shall receive reports and work programs and budgets, shall be
entitled to inspect any operation or facility, shall receive a copy of all data resulting from the
operationsand shall assist and consult with the contractor about oper&tidims. example,
Turkmenistas model production sharing agreement provides, in part, as follows:

11.1 So long as the Exploration Licence and any Production Licences issued to
Contractor hezunder remain in force, at least ninety (90) days prior to the
beginning of each Calendar Year, Contractor shall prepare and submit to the
Management Committee for its review and approval, pursuant to Article 9, a
detailed annual Work Programme and Budgsiting forth the Petroleum
Operations which Contractor proposes to carry out in the ensuing Calendar Year,
and the estimated costs thereof.

11.3 Each proposed annual Work Programme and Budget shall inelsice
minimum, the following

(a) a detailed description of the work to be performed during the following
Calendar Year, proposals as to subcontractors and suppliers necessary for the
implementation of such work and a timehedule for performing it; and

contract of any future alterations of this systémaémoco Infl Fin. Corp. v.Iran, 15 IrarU.S. Cl. Trib. Rep. 189,
239 (1987) See generallyMargarita T.B. CoaleStabilization Clauss in International Petroleum Transactigns
30 DENv. J.INT& L. & PoLér 217 @002); F.V. GarcidAmador, State Responsibility in Case @Gtabilizatiord
Clauses2 J. TRANSNATA. L. & PoLdr 23 (1993).

60. Someconcerns remain about national companies who control approximatpsr@ntof the worlds oil
reserves, particularly their ability to manage natural resources and ensure maximum exploitation, becaudse many o
those companiesreceive government pressure to subsidize the state, meet certain social targets, previde non
energy related services and acquiesce to political demands and inteBest¥ALERIE MARCEL & JOHN V.
MITCHELL, OIL TITANS: NATIONAL OIL COMPANIES IN THEMIDDLE EAST 22, 25 36 (2006); Tina Rosenberglhe
Perils of PetrocracyN.Y. TIMES MAGAZINE, Nov. 4, 2007 at 42 Really Big Oi|] THE ECONOMIST (Aug. 10,
2006) available athttp://www.economist.cofropinion/displaystory.cfm?story_id=7276986

61 For example, Nigeri@ ministry of energy states that its missioffi{tfo formulate and monitor policies,
regulations, standards and codes for the orderly, safe, peacefuhvaindl development of the natid energy
resources so as to secure maximum value for the resources and render best services to the nation, while
maintaining international relations that promote Nig&riaovereign interest in the energy indusinMission
Statement,Nigerian Ministry of Energy, http://www.nigeria.gov.ng/NR/exere&§9A5C6198C6D-433A-9857
438A88F84C89.htnflast visited Mar. 252008.

62. SeeSmith,supranote57, at515 17.






