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I. INTRODUCTION 

By the end of the 20th century, international arbitration had emerged as the preeminent 

mechanism to resolve international commercial disputes, particularly disputes between 

foreign investors and sovereign nations.  Indeed, in the 1990s, globalization grew 

exponentially with previously-closed marketsðsuch as Latin Americaðopening to foreign 

investors for the first time in decades.  Accompanied with this globalization was often the 

acceptance of international arbitration, as exemplified by its inclusion in dozens of bilateral 

investment treaties (ñBITsò) and regional trade pacts, such as the North American Free 

Trade Agreement (ñNAFTAò). 

However, over the past decade new trends have materialized presenting challenges to 

international arbitration.  First, a rising tide of nationalization emerged in many countries, 

including some of the countries that welcomed foreign investment and privatization in the 

1990s.  Second, many of the foreign investments made in the 1990s related to natural 

resources such as oil, gas, timber, copper, tin, and other minerals;
1
 and the market price for 

these commodities, which had bottomed out for many in the 1990s, has now risen to all-time 

high levels.  Accordingly, the monetary consequences of expropriation and breached 

investment contracts have grown enormously.  Finally, arbitration has evolved from a 

primarily European institution to one reflecting some degree of American-style aggressive 

tactics.  Thus, nations now utilize increasingly hard-line, multi-layered, and novel strategies 

in defending the arbitral claims they face and improving their leverage with aggrieved 

investors. 

To maintain its position as the standard bearer for fair, cost-effective, and timely 

resolution of disputes, international arbitration must manage these new challenges with 

strategies of its own.  Part I of this article outlines international arbitration and the trend of 

ñAmericanization.ò  Part II provides a historical perspective on nationalization, from the 

resolution of significant early arbitral disputes to its current resurgence, along with the 

development of modern concession agreements.  Part III sets forth the use of more 

sophisticated and aggressive defenses to expropriation claims, particularly substantial and 

multi-varied counterclaims.  Finally, we address the need for procedural changes in arbitral 

practiceðas well as the application of well-established legal principles such as prescription, 

laches, estoppel, and waiverðso that arbitration can fulfill its primary mission to provide 

justice through cooperation by focusing and resolving ñthe central issues of the case.ò
2
 

 

1. Developed nations have largely depleted these natural resources residing within their boundaries, and 

multinational companies that have historically led these industries have now turned to developing countries as the 

source for the exploitation of these resources. 

2. Steven C. Nelson, Alternatives to Litigation of International Disputes, 23 INTôL LAW. 187, 197 (1989). 
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II. BURGEONING INTERNATIONAL ARBITRATION 

A. Overview of International Arbitration 

International commercial arbitration can generally be defined as any private 

adjudication of a commercial dispute with some international facet.
3
  This term is 

sufficiently broad enough to encompass both institutional arbitrations, which are 

administered by organizations specializing in dispute resolution, and ad hoc arbitrations, 

which are conducted in a manner specified by the parties.  Ideally, international commercial 

arbitration provides the parties with a private dispute resolution system that is faster and 

fairer than court proceedings.
4
 

Institutional arbitrations proceed before organizations such as the International 

Chamber of Commerce,
5
 the LCIA,

6
 the International Centre for Dispute Resolution,

7
 the 

Permanent Court of Arbitration in The Hague,
8
 and the Hong Kong International Arbitration 

Centre.
9
  Typically, an arbitral institution will have enacted procedural rules setting out the 

basic framework for the arbitration process, including how to determine whether an 

 

3. See Hans Smit, The Future of International Commercial Arbitration:  A Single Transnational 

Institution?, 25 COLUM. J. TRANSNATôL L. 9, 9 n.1 (1986). 

4. See, e.g., ALAN REDFERN &  MARTIN HUNTER, LAW AND PRACTICE OF INTERNATIONAL COMMERCIAL 

ARBITRATION 3 (2d ed. 1991) (describing arbitration as ñtwo or more parties, faced with a dispute which they 

cannot resolve for themselves, agreeing that some private individual will resolve it for them and if the arbitration 

runs its full course . . . it will not be settled by a compromise, but by a decisionò); W. MICHAEL REISMAN ET AL., 

INTERNATIONAL COMMERCIAL ARBITRATION, iii (1997) (defining arbitration as ña contractual method of dispute 

resolutionò). 

5. The International Chamber of Commerce, or the ICC, is generally regarded as the worldôs leading arbitral 

institution.  The ICCôs International Court of Arbitration was established in 1923 and has a membership of over 

80 countries.  Nearly 600 new proceedings were filed in 2006 alone. See INTERNATIONAL CHAMBER OF 

COMMERCE, ICC IN 2007:  ACHIEVEMENTS, GOALS, AND LEADERSHIP 4 (2007), available at 

http://www.iccwbo.org/uploadedFiles/ICC/ICC_Home_Page/pages/ICC%202007-2-complete.pdf.  See generally 

YVES DERAIN &  ERIC A. SCHWARZ, A GUIDE TO THE NEW ICC RULES OF ARBITRATION (1998); International 

Chamber of Commerce, What Is ICC?, http://www.iccwbo.org/id93/index.html (last visited Feb. 15, 2008) 

(describing the ICC, its rules and procedures, and its history). 

6. The LCIA, was founded in 1892 as the London Court of International Arbitration.  While viewed 

historically as a British institution, it has become more active in the resolution of international arbitrations.  

However, the LCIAôs rules may not be in all respects as comprehensive as the ICCôs.  See GARY B. BORN, 

INTERNATIONAL COMMERCIAL ARBITRATION:  COMMENTARY AND MATERIALS 15 (2d ed. 2001); Avraham Azrieli, 

Improving Arbitration Under the U.S.-Israel Free Trade Agreement:  A Framework for a Middle-East Free Trade 

Zone, 67 ST. JOHNôS L. REV. 187, 216 (1993). 

7. The American Arbitration Association established the International Centre for Dispute Resolution 

(ñICDRò) with headquarters in various locations around the world, and claims to oversee approximately 400 

international disputes annually.  See BORN, supra note 6, at 16. 

8. The institution was formed in 1899 to hear arbitrations exclusively involving countries, but expanded its 

purview in 1993 to include disputes between states and private parties and between international organizations.  

See Permanent Court of Arbitration, About Us, http://www.pca-cpa.org/showpage.asp?pag_id=1027 (last visited 

Mar. 25, 2008).  It administered the first ñinvestor-stateò case in 1934.  Decision in the Arbitration Case between 

Radio Corp. of Am. v. The Republic of China, reprinted in 30 AM. J. INTôL L. 535 (1936). 

9. The Hong Kong International Arbitration Centre is part of the Asia Pacific Regional Arbitration Group, or 

APRAG, which is an umbrella group of arbitral institutions in the Far East and Pacific Rim and boasts a 

membership of twenty-seven nations.  See Asia Pacific Regional Arbitration Group, Welcome to APRAG, 

http://www.aprag.org (last visited Mar. 25, 2008).  Because of the explosive economic and population growth in 

East Asia and the Pacific Rim, the number and significance of arbitrations arising from this region will 

undoubtedly grow at a substantial pace in the near and far term. See Hong Kong International Arbitration Centre, 

Statistics, http://www.hkiac.com/HKIAC/HKIAC_English/main.html (last visited Mar. 25, 2008). 
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agreement to arbitrate exists, procedures for appointing arbitrators and challenging the 

appointment of arbitrators, determining the location of the arbitration, and even (at some 

institutes) scrutinizing awards. 

Ad hoc arbitrations proceed without the assistance or supervision of an arbitral 

institution.
10

  The parties either adopt a set of procedural rules from one of the arbitral 

institutions (or the rules of the United Nations Commission on International Trade Law)
11

 or 

craft their own set of procedural rules.  Because of the lack of supervision, administration, 

and structure provided by a governing body, parties must be more careful in planning an ad 

hoc arbitration.
12

 

International commercial arbitration grew from the need to find a suitable dispute 

resolution system for parties in the international trade, commerce, and investment that 

blossomed after the conclusion of World War II.
13

  International commercial arbitration 

allayed three distinct concerns about litigation before local judiciaries: (1) the perception 

that local courts would be biased in favor of a domestic party; (2) the uncertainties involved 

in appellate review of a foreign judgment; and (3) the inability to enforce a foreign judgment 

domestically or abroad.
14

  If a state or state-controlled entity is a party to the transaction, 

these concerns are particularly acute.
15

  Accordingly, the desire of each party to avoid 

having a dispute determined by a foreign judicial forum fueled the growth of international 

commercial arbitration. 

To further the effectiveness of international arbitration, the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards, commonly known as the New 

York Convention, came into force in 1959.
16

  The New York Convention requires both the 

recognition of agreements to arbitrate and reciprocityðthat is, the recognition and 

enforcement of arbitral awards made in other contracting countries.
17

  At present, 142 of the 

 

10. See BORN, supra note 6, at 12. 

11. These rules are commonly referred to as the UNCITRAL rules. See U.N. Commôn on Intôl Trade Law, 

UNCITRAL Arbitration Rules, U.N. Doc. A/31/17, U.N. Sales No. E.77.V.6 (1976) [hereinafter UNCITRAL 

Rules]. 

12. See Adrian Winstanley, Foreword to THE EUROPEAN &  MIDDLE EASTERN ARBITRATION REVIEW 2008, 

GLOBAL ARBITRATION REVIEW available at http://www.globalarbitrationreview.com/ 

handbooks/3/sections/11/chapters/71/foreward (describing a number of potential pitfalls with ad hoc arbitration 

that are caused by the absence of established rules and of a governing body to provide structure and service to the 

parties). 

13. See W. Laurence Craig, Some Trends and Developments in the Laws and Practice of International 

Commercial Arbitration, 30 TEX. INTôL L. J. 1, 2 (1995). 

14. Id. at 3. 

15. Id. at 7ï8.  See Charles N. Brower, The Global Court:  The Internationalization of Commercial 

Adjudication and Arbitration, 26 U. BALT . L. REV. 9, 11 (1997) (ñIt is not a mistrust of state power per se; rather 

it is the lack of faith on the part of each party that the courts of the other partyôs state of nationality in fact will 

administer justice fairly and impartially.  In short, neither party wishes to be judged in the otherôs óbackyard.ôò). 

16. See Convention on the Recognition and Enforcement of Arbitral Awards, June 10, 1958, 12 U.S.T. 2518, 

330 U.N.T.S. 38 [hereinafter the New York Convention].  The New York Convention resulted from a movement 

to adopt a multilateral convention that would remedy many of the defects, principally facilitating enforcement of 

arbitral awards, of the 1923 Geneva Protocol on Arbitration Clauses and the 1927 Geneva Convention on the 

Execution of Foreign Arbitral Awards which did not gain widespread ratification.  See Craig, supra note 13, at 9ï

10; Faisal Kutty, The Shariôa Factor in International Commercial Arbitration, 28 LOY. L.A. INTôL &  COMP. L. 

REV. 565, 615 (2006).  The United States did not ratify the New York Convention until 1970, thereby rendering it 

a less desirable forum for international arbitration than continental Europe, particularly France and Switzerland.  

See Craig, supra note 13, at 13ï14. 

17. New York Convention, supra note 16, art. I.  Under the New York Convention, a party to the Convention 

may refuse to recognize and enforce an arbitral award only if the party opposing enforcement can establish one of 

seven enumerated defenses.  See id. art. V. 
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192 United Nations member states have ratified the New York Convention.
18

  Moreover, 

most developed nations (and many developing ones) have enacted national arbitration 

legislation that respects the integrity of private arbitration by, among other things, limiting 

judicial interference in the arbitration process, affirming the partiesô capacity to agree to 

binding arbitration, and enforcing tribunal orders and awards.
19

 

Consequent to these developments, international arbitration had become (at least since 

the mid-1980s), and remains today, the preferred method to resolve international 

commercial disputes: 

In this realm of international commercial transactions, arbitration has become the 

preferred method of dispute resolution.  Arbitration is preferred over judicial 

methods of dispute resolution because the parties have considerable freedom and 

flexibility with regard to choice of arbitrators, location of the arbitration, 

procedural rules for the arbitration, and the substantive law that will govern the 

relationship and rights of the parties.
20

 

B. Arbitral Proceedings 

As noted above, one of the benefits of arbitration is that unlike litigation, particularly 

American litigation, arbitration affords the parties considerable freedom, flexibility, and 

control over the proceedings and is designed to assure that parties from different 

jurisdictions can have their disputes heard and resolved in an efficient and neutral fashion.
21

  

Arbitration allows the parties to adopt procedures that focus on the heart of the dispute, 

avoid expensive and time-consuming pre-hearing discovery and motions, and allow for the 

 

18. See U.N. Commôn on Intôl Trade Law, Status - Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_ status.html 

(last visited on Mar. 25, 2008). 

19. See generally BORN, supra note 6, at 27ï34. 

20. Mark A. Buchanan, Public Policy and International Commercial Arbitration, 26 AM. BUS. L.J. 511, 512 

(1988).  See Yves Derains, The Impact of International Political Crises on International Contracts and 

International Arbitration, 1992 Revue De Droit Des Affairs Internationales 151, 151 (1992) (ñ[A]rbitration is 

recognized as the normal way of settlement of international commercial disputes.ò); Christoper R. Drahozal, New 

Experiences of International Arbitration in the United States, 54 AM. J. COMP. L. 233, 233 n.1 (2006) (ñEstimates 

are that 90 percent of international contracts include an arbitration clause.ò); Pierre Lavile, Transnational (or 

Truly International) Public Policy and International Arbitration, in COMPARATIVE ARBITRATION PRACTICE AND 

PUBLIC POLICY IN ARBITRATION 257, 293 (Pieter Sanders ed., 1987) (ñBy the mid-1980s, at least, it had become 

recognized that arbitration was the normal way of settlement of international disputes.ò); Winstanley, supra note 

12, (ñ[A]rbitration still holds its place as the first choice for the binding resolution of commercial disputes in the 

widest range of contractual relationship[s] and across many jurisdictions.ò).  Of course, arbitrationôs roots can be 

traced to the beginning of civilization and transnational commerce.  See RENÉ DAVID , ARBITRATION IN 

INTERNATIONAL TRADE 84 (1985) (noting that Roman law provided for the institution by contract of arbiters and 

arbitrators as private judges); ABDUL HAMID EL-AHDAB, ARBITRATION WITH THE ARAB COUNTRIES 11ï12 (2d ed. 

1999) (analyzing the role of arbitration in the Middle East, including in pre-Islamic cultures); DOUGLAS M. 

MACDOWELL, THE LAW IN CLASSICAL ATHENS 203ï11 (1978) (describing arbitrationôs role in early classical 

civilizations). 

21. See BORN, supra note 6, at 2 (stating that international procedural rules and arbitrators are ñdetached 

from the courts, governmental institutions and cultural biases of either partyò); Nelson, supra note 2, at 197 (ñOne 

of the cardinal features of arbitration is its flexibility.ò); Robert B. von Mehren, An International Arbitratorôs 

Point of View, 10 AM. REV. INTôL ARB. 203, 203 (1999) (ñOne of the most fascinating qualities of international 

arbitration is its inherent flexibility.ò). 
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selection of the arbitrators (including non-lawyers) who are best equipped to resolve the 

dispute.
22

 

International arbitration practice reflects a merging, or ñharmonization,ò of the civil 

law practice of continental Europe and common law practice of England and the United 

States.
23

  While the governing rules and procedures can be modified to suit any arbitral 

proceeding, international arbitration generally adopts the common law traditions of 

adversarial questioning and the admission of intra-company memoranda, as well as the civil 

law customs of limited discovery, the allowance of negative inferences based on lack of 

evidence, and written memorials.
24

  In addition, unlike litigation before a public court, 

arbitration enables the partiesô dispute to proceed in confidence, if they so agree.  This not 

only protects from public disclosure any proprietary or sensitive information that may be at 

issue, but also guards any ongoing relationship between the parties that could be harmed by 

publication and grandstanding to trade groups, shareholders, or others.
25

 

Arbitration, of course, is not perfect.  Its potential weaknesses, including the lack of 

expeditious interim injunctive relief,
26

 cost,
27

 perceived inconsistency among arbitrators,
28

 

absence of meaningful review to correct irrational awards,
29

 the perceived tendency of 

 

22. See Nelson, supra note 2, at 197. 

23. See von Mehren, supra note 21, at 203; see also Gary Born & Maxi Scherer, Introduction to THE 

EUROPEAN &  MIDDLE EASTERN ARBITRATION REVIEW 2008, GLOBAL ARBITRATION REVIEW, available at 

http://www.globalarbitrationreview.com/handbooks/3/sections/11/chapters/70/introduction (ñ[T]odayôs features of 

international commercial arbitration are the result of a well-balanced ómix and matchô from different legal 

traditions, in particular from the two major legal systems, the civil and the common law.ò); Craig, supra note 13, 

at 57 (concluding that ñsubstantial convergence in modern arbitration laws with respect to the procedures to be 

followed in arbitration and the standards for judicial recourseò has been the course of dispute evolution).  Many 

practitioners and commentators consider this harmonization and convergence to in fact be ñAmericanizationòða 

trend that in the eyes of some will undermine the arbitration process.  See Elena V. Helmer, International 

Commercial Arbitration:  Americanized, ñCivilized,ò or Harmonized?, 19 OHIO ST. J. ON DISP. RESOL. 35, 47 

(2003) (ñ[The] imposition of procedural rules and methods of one of the parties may denounce the sense of 

fairness of the entire proceeding and leave the other party (and possibly at least one arbitrator) feeling 

disadvantaged and disappointed.ò).  Assuming that arbitration continues its expansion in the Middle East, east 

Asia, Central and South America, and the Pacific Rim, the extent to which arbitration practice will begin to reflect 

the legal and cultural regimes of these areas will be a significant challenge for the arbitral institutions, parties and 

practitioners.  Cf., Kutty, supra note 16.  A perceived failure by the international arbitration practice to at a 

minimum consider these regimes (and attempt to incorporate and harmonize them with current practice) could, 

when coupled with burgeoning nationalization, reverse the harmonization and convergence trend. 

24. See von Mehren, supra note 21, at 203ï05 (1999).  Additionally, the flexibility inherent in arbitration 

allows for creative and sophisticated interrogations of witnesses more akin to panel discussions or debates by 

experts that are not generally employed in judicial proceedings (though they are sometimes common in legislative, 

administrative and regulatory hearings). Id. at 205; Helmer, supra note 23, at 54 (noting that the IBA Rules of 

Evidence provide for such ñconfrontation testimonyò by the same witnesses on the same topic or issues); David 

W. Rivkin, et al., Current Trends in U.S. and International Arbitration, in THE ARBITRATION REVIEW OF THE 

AMERICAS 2008, GLOBAL ARBITRATION REVIEW, available at 

http://www.globalarbitrationreview.com/handbooks/4/sections/7/chapters/51/current-trends-us-international-

arbitration (ñConfrontation testimonyðsimultaneous questioning of two or more witnesses on the same issuesð

has been used by some arbitrators with great success.ò). 

25. See Nelson, supra note 2, at 198ï99. 

26. See id. at 201ï02. 

27. See id. at 203.  While the narrower scope of discovery in arbitration results in reduced discovery 

expenses, the sometimes voluminous and repetitive submissions and memorials, as well as the administrative 

expense and arbitratorsô fees, may balance the purported cost-savings cited by many arbitration proponents.  See 

Rivkin, supra note 24 (ñUnfortunately, as disputes have grown more complex and have involved larger sums, too 

often international arbitration proceedings have become longer and more costly.ò); Winstanley, supra note 12 

(ñThe most vociferous and sustained criticism of commercial arbitration is leveled at cost and delay.ò).  

28. See Abul F.M. Maniruzzaman, The Lex Mercatoria and International Contracts:  A Challenge for 

International Commercial Arbitration?, 14 AM. U. INTôL L. REV. 657, 727 (1999). 

29. Von Mehren, supra note 21, at 207.   
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arbitrators to ñsplit the baby,ò
30

 and limited discovery
31

 have been exhaustively examined by 

numerous commentators.
32

  Nonetheless, international arbitration continues to expand 

globally and is a well-settled feature in many bilateral trade agreements and international 

contracts.
33

  However, there are concerns that the increasing ñAmericanizingò of arbitration 

has the potential to undermine its goals, expansion, and acceptance. 

C. ñAmericanizationò of International Arbitration 

To appreciate the concerns surrounding the perceived ñAmericanizationò of 

arbitration, it must first be emphasized that modern international arbitration practice has its 

roots in the 20th century civil  law tradition of sitting arbitral panels and institutions in 

continental Europe.
34

  When crafting arbitration agreements in the early- to mid-20th 

century, commercial parties and their respective counsel focused on two fundamental issues: 

(1) the neutrality of the arbitration seat and (2) the seatôs local laws affecting arbitral 

proceedings.
35

  Tensions during the Cold War between East and West and distrust between 

developed and developing countries created incentives for parties from these various groups 

to arbitrate in countries not clearly identified with either faction.  Because of the need to 

 

30. Von Mehren, supra note 21, at 208. 

31. See Nelson, supra note 2, at 203 (noting that narrower discovery in arbitration, while viewed as an 

advantage from a cost perspective, can ñhinder fact development and lead to unjustified resultsò) (citing Peter D. 

Ehrenhaft, Effective International Commercial Arbitration, 9 LAW &  POLôY INTôL BUS. 1191, 1207 (1977)). 

32. See id. at 200 (examining structural problems with arbitration as compared to traditional litigation).  Cf. 

Robert von Mehren and P. Nicholas Kourides, International Arbitrations between States and Foreign Private 

Parties:  The Libyan Nationalization Cases, 75 AM. J. INTôL L. 476, 476ï509, 545ï52 (1981) (analyzing the three 

arbitrations that resulted from Libyaôs nationalization of its oil industry, including the inconsistencies among the 

three tribunalsô decisions). 

33. See, e.g., Brower, supra note 15, at 13 (ñThe fact that this óglobal courtô works, and works well, is 

proven by its consistent triumph over adversity.ò); Craig, supra note 13, at 8 (ñ[T]he very fact that international 

arbitration clauses and arbitration have become routineða development Yves Derains terms the óbanalisation of 

arbitrationôðleads to the result that the most intractable disputes, involving the most complicated fact and law 

situations, no longer are resolved in court proceedings, but in arbitration.ò) (citing Michael J. Mustill, Arbitration:  

History and Background, 6 J. INTôL ARB. 43, 55 (1989)).  Indeed, under U.S. law, arbitrators may now even 

resolve disputes, such as antitrust, securities and RICO, that typically were of a public nature and could only be 

heard by judicial bodies.  See von Mehren, supra note 21, at 208. 

34. It is equally important to understand that ñAmericanizationò can have both positive and negative aspects, 

often times depending on the legal roots of the individual perceiving ñAmericanization.ò  For Continental 

Europeans, ñóAmericanizationô or an óAmericanô approach . . . is often a code word for an unbridled and 

ungentlemanly aggressivity and excess in arbitration.  It can involve a strategy of ótotal warfareô . . . .ò  Nicholas 

C. Ulmer, A Comment on ñThe óAmericanizationô of International Arbitration?ò 16 MEALEYôS INTôL ARB. REP. 

24, 24 (2001).  See Susan L. Karamanian, Overstating the ñAmericanizationò of International Arbitration:  

Lessons from ICSID, 19 OHIO ST. J. ON DISP. RESOL. 5, 5ï6 (2003) (ñ[I]t means óunbridled and ungentlemanlyô 

conduct or a strategy of ótotal warfare.ôò).  But see Susan L. Karamanian, supra at 34 (ñThese American aspects, 

which tend to promote the full development of the facts within an orderly environment, benefit the process and 

promote the truth.ò); Mary Ellen OôConnell, Introduction to the Symposium Issue on the Americanization of 

International Dispute Resolution, 19 OHIO ST. J. ON DISP. RESOL. 1, 3 (2003) (arguing that the potential for 

American-style litigation has led to better negotiation to avoid potential claims and that ñAmerican lawyers are 

energetic, competitive, creative and trained in problem solving . . . attributes [that will] advance IDRò); Casare 

P.R. Romano, The Americanization of International Litigation, 19 OHIO ST. J. ON DISP. RESOL. 89, 105 (2003) 

(ñThe óAmerican way of lawô is not only about over-litigation and crafty lawyers; it is also about openness, 

participation, and access to justice.ò). 

35. See Craig, supra note 13, at 11ï12.  The United States was historically not a popular site for international 

arbitration for a number of reasons, including its failure to ratify the New York Convention until 1970, its 

percieved status as a biased site, and the fear that U.S. courts might interfere with the arbitral process. See id. at 

13. 
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identify a neutral site that provided the best local conditions for arbitration to flourish, 

Switzerland and France were selected as the best alternatives.
36

  Accordingly, these two civil 

law jurisdictions became hubs for international arbitration.
37

 

While it cannot be disputed that common law (including American) aspects have 

become part of international arbitration practice, the relevant inquiry requires an analysis of 

precisely what ñAmericanizationò is, to what degree it has occurred, and to what extent it 

has affected the goals of arbitration and the partiesô expectations of the process.  As a result, 

numerous articles,
38

 texts,
39

 and symposia have been devoted to the topic.
40

 

Unfortunately, because of the confidential nature of international arbitration, a detailed 

study on changes in process and outcomes is difficult to perform.  Accordingly, claims of 

the ñAmericanizationò of international arbitrationðloosely defined as employing 

adversarial and legalistic methodsðtend to be based largely on anecdotal evidence.
41

  Most 

 

36. Id. at 12ï14. 

37. See Eric Bergsten, The Americanization of International Arbitration, 18 PACE INTôL L. REV. 289, 300 

(2006) (ñ[I]nternational commercial arbitration developed essentially as an adaptation of the civil law rules of 

procedure, and not those of the common law in the United States and England.ò); Karamanian, supra note 34, at 

10 (ñInternational arbitration has been traditionally based on the European civil law practice, which shuns cross-

examination, discovery, and witness testimony from a party or its representatives.ò); Lucy Reed & Jonathan 

Sutcliffe, The óAmericanizationô of International Arbitration?, 16 MEALEYôS INTôL ARB. REP. 37, 37 (2001) 

(stating that international arbitration was ñoriginally a European/civil law phenomenonò).  The civil law tradition 

differs from the common law tradition of the United States and Great Britain in several important respects.  

Fundamentally, under the civil law, adjudication begins with abstract rules applied to specific cases, which judges 

must then apply to the various cases before them, while the common law draws abstract rules from specific cases.  

Accordingly, civil law jurisdictions tend to focus on the positive law enacted by the governing legislative bodies, 

while common law jurisdictions rely heavily on the body of published case law.  Great differences are also evident 

in the procedural aspects of the two legal regimes with civil law tradition places greater reliance and emphasis on 

the evidence and arguments submitted in written form, while common law practitioners operating under the jury 

system expect to present their case orally and to challenge the opposing partyôs case and witnesses through cross-

examination directed by counsel.  See Born and Scherer, supra note 23. 

38. See, e.g., Efficient Organization of International Arbitrations, 8 WORLD ARB. &  MEDIATION REP. 61 

(1997). 

39. See Mark W. Friedman et al., International Legal Development in Review: 2003 Business Transaction 

and Dispute, 38 INTôL LAW. 265, 274ï75 (2004) (discussing recent changes in U.S. domestic arbitrations).  See 

generally, e.g., WILLIAM W. PARK, AMERICANIZATION OF INTERNATIONAL ARBITRATION AND VICE VERSA 

ARBITRATION OF INTERNATIONAL BUSINESS DISPUTES:  STUDIES IN LAW AND PRACTICE (Oxford Press 2006).  In 

addition to analyzing Americaôs influence on international arbitration, Professor Park also discussed the evolution 

of domestic U.S. arbitrations and its incorporation of many of the traditional features of international arbitration 

such as the increase in written testimony and submissions, greater independence of party-appointed arbitrators and 

more detailed awards by U.S. tribunals.  . 

40. See, e.g., Romano, supra note 34.  Despite the United Statesô delay in ratifying the New York 

Convention (and concomitant lack of influence in its drafting and early development), arbitral practice in the 

United States was practically born out of Americaôs Revolutionary War with Great Britain.  In fact, the modern era 

of arbitration finds its genesis in the 1794 Jay Treaty between the United States and Great Britain.  With a 

potential war brewing with Great Britain over the United States and its citizensô failure to compensate British 

creditors for their lost investments in the United States, President George Washington instructed U.S. Supreme 

Court Chief Justice John Jay to negotiate a compromise that culminated in the Jay Treaty, which obligated the 

United States to pay full compensation and adjudicate British creditorsô claims before a five-member panel (two 

appointed by each country and the fifth by unanimous choice). See Treaty of Amity, Commerce, and Navigation, 

U.S.-Gr. Brit., Nov. 19, 1794, arts. V, VIII, 8 Stat. 116, 119ï20, 122.  Although Jay and Washington were greatly 

maligned at the time, today the Jay Treaty is highly lauded as the beginning of the modern era of international 

arbitration. See Jonathan I. Charney, Third Party Dispute Settlement and International Law, 36 COLUM. J. 

TRANSNATôL L. 65, 68 (1997) (ñThe Jay Treaty of 1794 marked the beginning of modern international 

arbitrations, which have continued to the present.ò); Drahozal, supra note 20, at 242 (ñThe Treaty was extremely 

unpopular at the time, but is enjoying a renaissance among modern arbitration scholars . . .ò); Barton Legum, 

Investment Disputed and NAFTA Chapter Eleven, 95 AM. SOCôY INTôL L. PROC. 196, 204 (2001). 

41. See YVES DEZALAY &  BRYANT G. GARTH, DEALING IN VIRTUE:  INTERNATIONAL COMMERCIAL 

ARBITRATION AND THE CONSTITUTION OF A TRANSNATIONAL LEGAL ORDER 9 (1996) (relying largely on 
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claims of Americanization focus on the procedural aspects of arbitrationðlarge teams of 

lawyers, procedural disputes, extensive motion practice, jurisdictional objections, 

evidentiary objections, broadening discovery, aggressive cross examination, and witness 

preparation
42
ðrather than the award or decision making of the arbitral tribunal (although 

arbitral awards now appear to be citing previous arbitral decisions, at least as persuasive 

authority, which is more akin to U.S. litigation than civil law practice).
43

  Based on the 

anecdotal data and Professor Susan Karamanianôs review of eighteen awards by the 

International Centre for Settlement of Investment Disputes (ñICSIDò), American-style 

litigation has had a substantial impact on arbitral practice demonstrated by the use of 

extensive cross examination, production of documents, and presentation of party 

witnesses.
44

 

At least two separate events and two major trends may help explain the increased 

American-style activity in international arbitration: (1) the three Libyan nationalization 

arbitrations brought by U.S. oil companies who were represented by U.S. lawyers;
45

 (2) the 

Iran-United States Claims Tribunal created by the Algiers Declaration
46

 involving claims by 

U.S. citizens represented typically by U.S. lawyers against Iran for losses caused by the 

1979 Iranian revolution;
47

 (3) the transition by U.S. businesses to view arbitration as a 

preferred way of resolving international disputes;
48

 and (4) the ascendancy of modern 

 

interviews of ñleading members of international arbitration community and the representatives of the leading 

institutions,ò attendance at conferences, and reviews of ñthe massive literature on this subjectò); Ulmer, supra note 

34, at 24ï25 (considering the claim of ñAmericanizationò based on the authorôs experience as a lawyer trained in 

the United States practicing in the international arbitration field and on comments made by others practicing in the 

field); Drafting Effective Dispute Resolution Clauses, 8 WORLD ARB. &  MEDIATION REP. 274, 278 (1997) 

(recounting one lawyerôs experience in which a Swiss chairman ordered discovery in accordance with the U.S. 

Federal Rules of Civil Procedure). 

42. See Drahozal, supra note 20, at 246 (noting that some aspects of U.S. trial procedures, such as pre-trial 

discovery and cross-examination, have become routine in international arbitration); Helmer, supra note 23, at 45ï

46 (ñNot surprisingly, arbitral procedure is the single element of international arbitration that is said to be the most 

óAmericanized.ôò); PARK, supra note, 39, at 8 (ñIn particular, one frequently hears complaints about the 

óAmericanizationô of arbitration, usually related to aggressive litigation tactics that include hefty boxes of 

unmanageable exhibits, costly pre-trial discovery, and disruptive objections to evidence.ò). 

 In sum, Americanized litigation is often equated with over-litigation that can result in arms-race type tactics by 

opposing parties within an arbitral hearing and to the repetition of such tactics by the same parties in subsequent 

arbitrations.  See Romano, supra note 34, at 95ï96. 

 In contrast to the perceived ruthlessness and crassness of American lawyers, ñEuropean arbitrators tended to be 

the óGrand Old Menô of the European legal community.ò  Bergsten, supra note 37, at 295.  See OôConnell, supra 

note 34, at 2 (ñ[U.S. legal tactics] contrast with the more cooperative, polite, diplomatic style of the past.ò).  While 

perhaps an overly-broad generalization, some differences between Americans and Continental Europeans 

practicing in international arbitrators do exist.  For example, American practitioners tend to be engaged in private 

law practice at large, international law firms, while their Continental European counterparts have historically 

drawn from the diplomatic, governmental and academic fields and therefore came to arbitration from different 

professional (as well as legal) backgrounds. See Romano, supra note 34, at 113. 

43. See Karamanian, supra note 34, at 19ï20, 32ï33. 

44. See id. at 20ï33; Helmer, supra note 23, at 35, 48ï55. 

45. See Bergsten, supra note 37, at 293ï95. 

46. See Declaration of the Government of the Democratic and Popular Republic of Algeria (General 

Declaration) (Jan. 19, 1981), available at http://www.iusct.org/general-declaration.pdf. 

47. See Bergsten, supra note 37, at 298ï300 (ñFollowing this exposure, American lawyers gained an 

appreciation for international commercial arbitration, viewing it as a way of settling not only ordinary commercial 

disputes, but also highly contentious disputes with commercial elements.ò).  These arbitrations also resulted in 

ñ[t]he most important body of international arbitration jurisprudenceò with a distinctly American flavor.  See 

Roger P. Alford, The American Influence on International Arbitration, 19 OHIO ST. J. ON DISP. RESOL. 69, 86 

(2003). 

48. Because of the confidential nature of many international arbitrations (treaty disputes being one obvious 
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international U.S. law firms, of American lawyers as counsel and arbitrators, and of English 

as the predominant language of international arbitration.
49

  Because the first two of these 

precipitators are a matter of historical fact, their mark on international arbitration has 

already been established.  The third and fourth reasons reflect the evolution of U.S. 

involvement in the global economy and the global legal market over a number of decadesð

an evolution that appears unlikely to be reversed in the near term.  ñJust as the United States 

has been and will be the dominant force in economic globalization, [American] law firms 

will be the dominant force in international arbitration.ò
50

 

Of these four precipitators, it is the involvement of U.S. legal practitioners that carries 

the most potential for Americanizing international arbitration practice.  Some U.S.-based 

law firms have established international commercial arbitration departments and practice 

groups, while others provide arbitration services from within their traditional litigation 

departments.
51

  In fact, eight of the twelve most active law firms in international arbitration 

were based in the United States.
52

  As a simple matter of human nature and training, 

American lawyers and American-trained foreign lawyers who practice international 

arbitration will continue to use American litigation techniques and tactics.
53

  Therefore, as 

 

and important exception), it is difficult to precisely estimate what percentage of international arbitral disputes 

involve American parties and American counsel.  However, the American Lawyer has attempted to glean some 

information to create an arbitration survey and ñscorecard.ò  According to the American Lawyer, of the 130 largest 

international contract and treaty disputes in 2005, 37 (or nearly 30 percent) involved a U.S. party.  See Michael D. 

Goldhaber, Arbitration Scorecard, AMERICAN LAWYER:  FOCUS EUROPE (2005), available at 

http://www.americanlawyer.com/focuseurope/scorecard0605.html; see also Bergsten, supra note 37, at 300 

(noting that one-fourth of the cases before the ICC in 2005 involved an American party); Drahozal, supra note 20, 

at 244 (ñAmericans have been the nationality most frequently involved in ICC arbitrations for every year since 

1998.ò); OôConnell, supra note 34, at 2 (ñThe United States is involved in more cases at the International Court of 

Justice and the World Trade Organization than any other state.  More American businesses are involved in 

international commercial arbitration than any other nationality.ò). 

49. See Romano, supra note 34, at 113; see also Efficient Organization of International Arbitrations, supra 

note 38, at 63 (ñAmerican arbitrators, of course, are more likely than others to order wide document production.ò); 

OôConnell, supra note 34, at 2 (ñEight out of the ten ómegaô-firms, firms with 2,000 lawyers or more, are 

American.ò).  Because an increasing number of the lawyers and parties to international arbitration come from the 

United States, it is not surprising that an increasing number of arbitrations are now sited in the United States and 

that an increasing number of the arbitrators come from the United States.  See Drahozal, supra note 20, at 245 

(calculating that, according to ICC statistics, the frequency of the United States as the arbitration venue has 

doubled in the past twenty years from 4.9 percent to 10.0 percent and that the percentage of American arbitrators 

has risen from 6.6 percent in the 1980s to 11.5 percent in the early 21st century).  While this growth trend exists, 

U.S.-seated arbitrations remain a distinct minority, and ñ[i]t has been noted that the most significant arbitrations, 

the ones involving the largest amounts of money and high political stakes, still take place outside the United 

States.ò Helmer, supra note 23, at 42. 

50. Alford, supra note 47, at 80. 

51. Helmer, supra note 23, at 41.  U.S. lawyers are commonly selected as counsel by foreign states and by 

foreign companies involved in arbitral proceedings.  See Goldhaber, supra note 48; see also John Flood, Lawyers 

as Sanctifiers:  The Role of Elite Law Firms in International Business Transactions, 14 IND. J. GLOBAL LEGAL 

STUD. 35 (2007) (analyzing the role of large law firms (particularly U.S. mega-firms) in the international arena). 

52. See Goldhaber, supra note 48; see also Romano, supra note 34, at 115 (ñNowadays, the field is 

dominated by a handful of large American and British law firms . . .ò).  In contrast to the dominance of American 

firms as party counsel, only two of the top ten arbitrators were American.  Goldhaber, supra note 48.  However, as 

American lawyers gain experience and recognition in the arbitral community, the Euro-dominance of the arbitrator 

ranks could possibly erode, particularly among party-appointees. 

53. See Bergsten, supra note 37, at 294 (ñAmerican lawyers participating in international commercial 

arbitration brought and used American litigation skills.ò); Born & Scherer, supra note 23 (ñ[T]he parties or the 

arbitrators tend to follow their ólegal instinctô and rely on familiar practices used in their own legal system.ò); 

Helmer, supra note 23, at 47 (ñIt is natural for lawyers to use the skills and methods they are trained in and 

accustomed to whenever they are called on to provide their professional services.ò).  Indeed, the flexibility 

inherent in arbitration coupled with the prevalence of American counsel may likely result in the parties agreeing to 

using many U.S.-style litigation techniques, such as interrogatories, depositions, and motion practice, in 
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American and American-trained lawyers become active in the governing bodies for 

international arbitration, it is likely that their experiences, training, and skills will shape the 

systems and rules that govern arbitral institutions.
54

  Barring an unforeseen disruption of this 

trend, American influence on international arbitration will likely expand and further the 

ñAmericanizationò bemoaned by many. 

So long as commercial parties to international transactions believe that American firms 

give them the best chance for a favorable outcome, Americanizationðincluding aggressive 

pre-trial discovery, aggressive cross-examination, and presentation of novel and strategic 

claimsðmay very well continue and gain increasing acceptance. 

 

arbitrations.  Again, this presents a significant tension for international arbitration as party autonomy remains its 

hallmark, but that autonomy could lead to its becoming more like adjudication.  See Helmer, supra note 23, at 66 

(ñIf arbitration turns into U.S.-style óoff-shore litigation,ô the incentive to arbitrate international disputes will 

diminish or even go away.ò). 

 Assuming that international arbitration continues to becomeðand is perceived to becomeðñoff-shore U.S. 

litigation,ò what effect will this continued evolution have on international arbitration and on the acceptance of it as 

the preferred mechanism for dispute resolution?  These authors predict little to none.  First, and most importantly, 

international arbitration will continue as the preeminent method as long as it remains the most effective means for 

enforcement.  Obviously, if an international treaty on the recognition of domestic judgments came about and was 

widely accepted, or if a number of nations abrogated the New York Convention, international arbitrationôs status 

as the preferred dispute resolution system would be in jeopardy.  But, at present, both of these possibilities appear 

to be remote. 

 Second, for Americanization to be stemmed or reversed, the parties to arbitration would need to hire non-

American lawyers or insist that Americanized tactics not be employed.  Again, these seem unlikely.  As outlined 

above, American law firms have increased their role in the arbitration realm over the past twenty years, 

representing not only American parties, but also non-American corporations, foreign individuals, and foreign 

governments who have consciously selected American counsel.  For example, of the top ten monetary awards 

issued in 2005, American firms represented six of the ten winning parties, and five of those six were non-

American entities.  See Goldhaber, supra note 48.  The burgeoning American international arbitration practice has 

the potential to build upon itself and become a self-fulfilling prophecyðif talented law students, young lawyers 

and more experienced practitioners perceive that American firms will provide the best opportunities, then the 

already-growing practices at American firms will continue to draw the individuals best-suited for and most-

motivated in this field.  If corporations, individuals, and governments continue to conclude that American firms 

and American lawyers will provide the best service in this field, then those firms and those lawyers will be called 

upon more frequently as international trade disputes arise, particularly with increasing globalization, increasing 

complexity, and increasing monetary amounts at stake. 

54. Americans significantly influenced the creation of the International Bar Association Rules of Evidence 

(ñIBA Rulesò).  Examples include Article 3, which governs discovery of document production and was adopted to 

require parties to produce documents in its possession pursuant to a tribunalôs order and Article 4, which sanctions 

witness preparation by counselða practice common in the U.S. but anathema to many European practitioners. See 

Alford, supra note 47, at 84; IBA Rules, arts. 3, 4.  In addition, three of the ICCôs secretary generals during the 

1990s were from the U.S.  See Helmer, supra note 23, at 41.  Many commentators maintain that America is 

overrepresented in many major arbitral institutions.  See Alford, supra note 47, at 87 (stating that Americans make 

up a disproportionate number of personnel at the major arbitral institutions including the Permanent Court of 

Arbitration, WTO, and ICSID). 

 To resolve some of the differences between civil law and common law practitioners and to ensure a level 

playing field with all counsel and parties playing by the same rules, some commentators advocate an independent 

code of ethics for lawyers engaged in international arbitration.  See, e.g., Catherine A. Rogers, Context and 

Institutional Structure in Attorney Regulation:  Constructing an Enforcement Regime for International 

Arbitration, 39 STAN. J. INTôL L. 1 (2003); Catherine A. Rogers, Fit and Function in Legal Ethics:  Developing a 

Code of Conduct for International Arbitration, 23 MICH. J. INTôL L. 341 (2002).  Even if arbitral institutions 

embarked on setting such standards and established enforcement mechanisms, the ñAmericanizationò issue 

remains as a significant source of inputs into establishing any such attorney regulation system. 
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III. CONCESSION AGREEMENTS, NATIONALIZATION , AND ITS RESURGENCE 

A. From Concessions to Contracts:  The Birth and Development of Production Sharing 

Agreements and National Oil Companies 

The evolution of international contracts for the exploitation of natural resources (e.g., 

timber, fossil fuels, minerals, etc.) and its reflection of the economic, political, cultural, and 

diplomatic changes that occurred throughout the 20th century, is a topic that has been 

exhaustively examined by numerous authors.
55

  In the 19th and early 20th centuries those 

contracts took the form of ñconcessionsò in which the sovereign transferred actual title to the 

natural resources over a large area (perhaps even as large as the entire country) for as many 

as six to seven decades in exchange for a signature bonus and a royalty.
56

  Under the terms 

of the concessions the contractor held complete autonomy over operations and could even 

choose not to undertake efforts to exploit the resource without any consequence.
57

 

However, shifts in world politics following the end of colonialism, coupled with the 

rise of nationalism and oil wealth, enhanced the bargaining power of nations rich in natural 

resources and led to more favorable terms to the state or sovereign in such agreements.  

Whether labeled a ñmodern concession,ò ñproduction sharing agreement,ò or ñparticipation 

agreement,ò more recent versions of these international agreements reflect substantial 

changes from the early 20th century concessions in the resource-bearing nationsô favor.  

Depending on the circumstances, such changes include: (1) the host nation retaining title and 

ownership over the resource; (2) the term of the agreement spanning a far shorter period of 

time (20ï40 years); (3) the grant covering smaller territorial areas; (4) specific monetary 

commitments being made for exploration and development during early operations with all 

costs carried by the contractor; (5) a state-owned oil company or ministry being assigned to 

oversee, or participate in operations with, the contractor; and (6) more generous 

compensation being paid to the host-country through bonuses, graduated royalty and share 

levels, and taxes on the contractorôs income.
58

 

As part of these negotiations, and in response to rising nationalization, renegotiation 

requests, and the substantial capital risks involved in these ventures, drafters for the 

contractors balanced these new, less favorable economic terms with protections for the 

foreign investor, including choice-of-law clauses to ensure the application of western or 

international legal principles, mandatory international arbitration clauses before an 

established arbitral institution such as the ICC, and stabilization clauses.
59

  In conjunction 

 

55. See generally KEITH W. BLINN ET AL., INTERNATIONAL PETROLEUM EXPLORATION AND EXPLOITATION 

AGREEMENTS:  LEGAL, ECONOMIC, AND POLICY ASPECTS (1986); Ernest E. Smith & John S. Dzienkowski, A 

Fifty-Year Perspective on World Petroleum Arrangements, 24 TEX. INTôL L. J. 13 (1989). 

56. Smith & Dzienkowski, supra note 55, at 17ï18.  For example, the Abu Dhabi and Kuwait oil 

concessions covered their entire countries and were for 75-year terms.  See BLINN ET AL., supra note 55, at 56; 

Atef Suleiman, The Oil Experience of the Middle East Emirates, 6 J. ENERGY NAT. RESOURCES &  ENVTL. L. 1, 3 

(1988). 

57. See Ernest E. Smith, From Concessions to Service Contracts, 27 TULSA L. J. 493, 496 (1992).  Most of 

these early concession agreements did not endure unscathed for their entire termðmany were the subject of 

nationalization (e.g., Iran, Venezuela and Mexico) while others were modified over time (e.g., Kuwait and Saudi 

Arabia). 

58. See id. at 523ï24; Smith & Dzienkowski, supra note 55, at 36ï40.  The summaries listed above, of 

course, are broad generalizations.  We have not attempted to detail the differences among categories of agreements 

which can vary depending on the country, contractor, industry, time period, and particulars of the resource and 

area.   

59. A stabilization clause is defined as ñcontract language which freezes the provisions of a national system 

of law chosen as the law of the contract as of the date of the contract, in order to prevent the application to the 
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with the principles set forth in the Libyan arbitrations and the growing number of countries 

ratifying the New York Convention, these provisions served as a means to mitigate the 

economic and political risks inherent in such projects.  In addition, they served as strong 

defenses to attempts to renegotiate or terminate contracts through threats of seizure, 

regulation, taxes, or claims of environmental damage or mismanagement. 

By the mid-1970s, the majority of the worldôs oil producing countries had established 

government agencies or ministries and national oil companies
60

 to manage and operate fields 

themselves, to implement government energy policies, and to oversee operations by 

contracting multinational companies.
61

  This evolution in the sophistication of policy 

implementation in producing countries has proven critical to defending against claims of 

environmental damage or mismanagement.  These ministries and national oil companies 

which have gained expertise in the oil industry play an important role under the modern 

production sharing agreement (ñPSAò), farm-out agreements, and service contracts.  These 

agreements generally provide that the relevant national agency or company shall retain 

oversight of the operations, shall receive reports and work programs and budgets, shall be 

entitled to inspect any operation or facility, shall receive a copy of all data resulting from the 

operations, and shall assist and consult with the contractor about operations.
62

  For example, 

Turkmenistanôs model production sharing agreement provides, in part, as follows: 

11.1 So long as the Exploration Licence and any Production Licences issued to 

Contractor hereunder remain in force, at least ninety (90) days prior to the 

beginning of each Calendar Year, Contractor shall prepare and submit to the 

Management Committee for its review and approval, pursuant to Article 9, a 

detailed annual Work Programme and Budget, setting forth the Petroleum 

Operations which Contractor proposes to carry out in the ensuing Calendar Year, 

and the estimated costs thereof. . . . 

. . . 

11.3 Each proposed annual Work Programme and Budget shall include, as a 

minimum, the following: 

(a) a detailed description of the work to be performed during the following 

Calendar Year, proposals as to subcontractors and suppliers necessary for the 

implementation of such work and a time schedule for performing it; and 

 

contract of any future alterations of this systems.ò  Amoco Intôl Fin. Corp. v. Iran, 15 Iran-U.S. Cl. Trib. Rep. 189, 

239 (1987).  See generally Margarita T.B. Coale, Stabilization Clauses in International Petroleum Transactions, 

30 DENV. J. INTôL L. &  POLôY 217 (2002); F.V. Garcia-Amador, State Responsibility in Case of ñStabilizationò 

Clauses, 2 J. TRANSNATôL L. &  POLôY 23 (1993). 

60. Some concerns remain about national companies who control approximately 90 percent of the worldôs oil 

reserves, particularly their ability to manage natural resources and ensure maximum exploitation, because many of 

those companies receive government pressure to subsidize the state, meet certain social targets, provide non-

energy related services and acquiesce to political demands and interests.  See VALERIE MARCEL &  JOHN V. 

MITCHELL, OIL TITANS:  NATIONAL OIL COMPANIES IN THE MIDDLE EAST 22, 25ï36 (2006); Tina Rosenberg, The 

Perils of Petrocracy, N.Y. TIMES MAGAZINE, Nov. 4, 2007, at 42; Really Big Oil, THE ECONOMIST (Aug. 10, 

2006), available at http://www.economist.com/ opinion/displaystory.cfm?story_id=7276986. 

61. For example, Nigeriaôs ministry of energy states that its mission is ñ[t]o formulate and monitor policies, 

regulations, standards and codes for the orderly, safe, peaceful and lawful development of the nationôs energy 

resources so as to secure maximum value for the resources and render best services to the nation, while 

maintaining international relations that promote Nigeriaôs sovereign interest in the energy industry.ò  Mission 

Statement, Nigerian Ministry of Energy, http://www.nigeria.gov.ng/NR/exeres/ 59A5C619-8C6D-433A-9857-

438A88F84C89.htm (last visited Mar. 25, 2008). 

62. See Smith, supra note 57, at 515ï17. 




