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ABSTRACT

This article further fills the lacuna in the scholarly literature regarding compliance theory
and the InterAmerican Court of Human Rights. It builds upon a previous publication by
this same author titleiMember State Compliance with the Judgments of the-Inter

American Court of Human Righds Like its predecessor, thifrticle explores various
prominent theoretical models including the managerial model, fairness and legitimacy,
transnational legal process, and seiferest. Harmonizing aspects of these distinctive
theoretical models as an analytical baigs Article proposes a new, hybrid modehich
suggests that many of the central tenets of the previous theories reflect reconcilable
dimensions of compliance with the Cdarjudgments rather than representing an
ineluctable, theoretical conflict.

This new hybrid model has been developedérctntext of the InteAmerican Court of
Human Right8early jurisprudence on the meritshe hybrid model finds application in the
Courtés first decisions in contentious cases, which constitute the critical corpus of
precedent upon which its growingseload, legitimacy and authority have been built. The
Articleds focus allows its conclusions to be tailored specifically to the-lteerican
system to bring greater comprehension of international law compliance in our hemisphere
specifically, as wélas contributing to the agoing theoretical discussion of compliance
theory.

SUMMARY

*  Prof. Morse H. Tan, Visiting Scholar at the University of Texas School of Law and Visiting Professor at
the University of St. Thomas School of Law (MN), wants to thank Professors Doug Cassel, Markidanis,
Pasqualucci, and Antonia Handler Chayes for their scholarly input as experts in the field. My gratitude to Juan
Mendez, who won the first merits judgment before the IACHR, for his insights shared during an interview, as well
as Judge Sergio GareiRamrez of the IACHR for his thoughts. Brianna Zuber and David Corbett provided fine
research assistance; Yonatan Hagos added research assistanc8oth the Coons Library of Northwestern
University School of Law and the Tarlton Library of the UniversifyTexas contain much valuable ore from
which to mine: these research veins proved primary. Thanks to théingican Court of Human Rights itself,
which has done extraordinarily much to advance human rights in the hemisphere with such scant:réseasces
an honor to be invited to clerk at the highest institution in the-kweerican system of human rights. Finally,
thanks to my dear wife Sarah, who sticks with me through thick and thin.

243



244

TEXAS INTERNATIONAL LAW JOURNAL [VoL. 43243

INTRODUCTION. .1tttteettitteteeeessntbtessstseeeeesssntbeeeeessssstsennnsaeeeeeesantbeeeeesssnsssennnses 245
BRIEFHISTORY AND STRUCTURAL ANALYSIS ..ccieiiiiviiieeeesiirieeeseeaeeeessnnneeeaesans 247
A. Velasquez ROAMQUEZ..........cooee e e 250
I - T = 11T PP PP ERPR 250
2. Judgment 0N the METLS.......ccoeeeeeeiii e, 251
3. FOrMandAMOUNT.........coiiiiiiiiiiee e reeer e e seareee e 251
4. Commission and GOVEIMMENL..........ccciiiurriiiererceeessiiieeee s eineeeeeas 251
GOAINEZ ClUZ..eviiiiie ittt ettt e e s sre et e e e e s s nbreeeeeenne 252
I - T = 11T PP RRPR 252
2. Judgment 0N the METLS.......ccoeeeeeeiii e 252
Clarification of theVelasquez Rodrigueend Godinez Cruzases............ 252
1. Compliance in the Aftermath of the Clarification............................ 254
i. Closing of the Cases...........uvuviiiiiiiiiicceeiicie e 255
AlOBDOBIOR. ... .. e 255
Lo NAITALIVE. ..o ee et e et e e e e e e e e e aaeeeaean 255
2. Judgment on the MErILS...........ouvueiiiiiii e 257
3. Compliance withAloeboetoe............ccccceeiiiiiiiiiceei e 257
4. CloSING the CaSE....cccuuuiiiiiii e ieeee e 258
Gangaram Panday.........ccceoeeeiiiiiiiiiieeee e aee e 258
L. NAITALIVE. ..o e et e et r e e e e e e aaaeeeaean 258
2. Judgment on the MErILS...........cuuiiiiiiie e 259
3. Compliance withGangaram Panday..............cccccceeiiiiieeciciciiieeeeee, 259
I ] o >V o J S 260
Lo NAITALIVE. ..o e ettt et e e e e e e e aaaeeeaean 260
2. Judgment on the MEFILS...........uuvieiiiiii e 261
3. REPAratioNS........cccviiiiiiiie i ceeee e e 261
4. Compliance WItHEl AMPArQ...........ccceeeeieiiieeeeiieees e 262
=T = W (=Y [ - VPP PEPRRR 262
Lo NAITALIVE. ..ottt eeee bbb e e e e e e e aaaeaeeean 262
2. Judgment on the METILS...........uuuiiiiiiie e 263
3. INdeMNIfICAtION.......cooiiiiiiii e 263
A, REPArAtiONS.......ccovviiiiiiiie i e e e eeeei e e et eeaaaaeees 264
5. Compliance witiNeira Alegria............ccooeiiiiiiiiiiieee s 264
CaballeroDelgado y Santana..............ccceeeeiiiiiceciiiiii e eeeeeeeeeeeeeeea 264
Lo NAITALIVE. ..o e ettt e et eeeeaeaaaeeeaean 264
2. Judgment on the MEFILS...........uuuvuiiiiie e 265
3. Judicial Proceedings..........oooiiiiiuiuiiieeee et ee e 265
4. COMPENSALION. ....ciiiiiieiieii e 265
5. Compliance witiCaballeroDelgado y Santana...............cccuvvveveeeenn. 265
SUAIEZROSEIQ.....uuuiiiiiiiiiiiiiieee e eeeett et e e e e e e e e e e e e e e e e e e e e e e e e e e 266
I = (o £ PSP UUPPRPN 266
2. Judgment 0N the MErLS........oooiiiiiiiiiii e 267
3. INVESHGALION. ...ttt 267
S 1 (o 1= 0 o1 1 P TOUPPPPPP 267
5. REPArAtIONS.....cci ittt e e e bbb e e e aaeas 267
6. INLEIPretalDN.....cccviiiieii e 268



2008] UPHOLDING HUMAN RIGHTS IN THE HEMISPHERE 245

Il COMPLIANCE THEORY AND THECOURT . ..cciitvereitreeesitereessinnnseeessaneesnnnesssneeans 269
A. Why Do Nations Obey International Law?2...........ccccccvveveeeiicceieeeenennnn. 271
1. The Managerial Model............ccooeeeiiiiiiiic e, 271
2. INNEreNtFAIMNESS.....cci it 271
3. Transnational Legal ProCess.........cccccuvirvirirrieeeiininiiiniieeeeeeeeeeeeeeeas 272
A, SElEINTEIEST...eeiiiiii ittt 273
5. Cultural Homogeneity and Conformity with Broader Human Rights
SCNEMES. ..t 273

B. Synthesis of the Frameworks: How Do They Apply to the IACHR?...275
1. The Ability of the States to Influence the Shape of the Court....... 275

i. Composition of the Tribunal.............coovvviiiiiiccee e, 275
ii. Caseload and Functional Capacity of the Court..................... 277
iii. Capacity for Independent FaEINding..............cccoevvvvvvvvvimemennnnns 278
iv. The Courfs Formal Authority to Enforce the American
CONVENTION. ....eiiiiiii ittt e e e ee e 280
2. The Interplay of State Influence on the Court with External Factors
Out of State CONtrol.........ccoiiiiiiiiiteeee e 280

3. The Perception of Fairness and Legitimacy in the @récisions....282

V. CONCLUSION. FUTURE OF THECOURT . .eutituiitniitneiteiiesrmeeeanestseasenesnssnsssnns 283

l. INTRODUCTION

Torture, improper incarceration, forced disappearances, and brutal mutidese are
the kinds of crimesand human rights violationshat the IntetAmerican Court of Human
Rights (hereinafter th#ACHRO and thefiCour) combasin the Western HemispheteAs
the highest institution in the Inté&merican systenof human rightsits jurisdictionreactes
as far north aghe U.S-Mexico border? Thus, the Court serves a critical fuioct in
upholding human rights in the Western Hemisphere.

In order to diminish impunity, the Court has sought to establish a solid record of
compliance with its judgmentandin fact, @mpliance with tke judgments of th€ourtis
exceptionally high Professor Douglas Cassel argues the IACHR has achesly faced
with defiart responses ionly one and ondalf instance$ Though the compliance theory
legal literatureis burgeoninga gap in the scholarly literature exists in analyzing the nature
of state compliancwith the judgments of the IACHR.

In addition todiscussing the high rate of compliance with the IACIHRssehotesthe
Cours foundational paradok The IACHR is at the zenith of its acceptance as well as the
exercise bits broad formal powergven though it has heretofarceiveda relative paucity

1. Jo M. PAsQuALUCCI, THE PRACTICE AND PROCEDURE OF THEINTER-AMERICAN COURT OF HUMAN
RIGHTS11(2003)

2. Sedd.

3. Douglass CasseReru Withdraws from the Court: Will the Inté&merican Human Rights System Meet
the Challenge;20 Hum. RTs. L.J. 167, 169(1999).

4. Interview with Professor Douglass Cassel, Northwestern University School of Law (Feb. 8(&0€E)
with author)

5. Casselsupranote3, at168 69.
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of diplomatic supporf. Though the Court has forged important precedents and gained
significant authority and acceptance since its foundation, thensatinder its jurisdiction
are hesitant to allow the Court this increased power.

Peru was the first state to openly defy the Cotmoughthe actions ofPresident
Fujimori? who fled the country in October 2080.However, becausePeru has since
formally reaffirmed its commitment to the Colrand hascollaborated with it on pending
caseg’ the court can count itself the victor. Thecesrd instance of noncompliance
involved Trinidad and Tobag® who withdrew from the Coufs jurisdiction due to a
dispute over capital punishment casés. However, Trinidad and Tobago has alse re
accepted the Cous jurisdiction,albet with reservations? Thus, the Court hasltimately
prevailed even in the rare instances of noncompliance.

This article is an attempt to assess the general state of compliance of the IACHR
leading up to and through the critical phase when it first deeldijudgments on the merits.
Accordingly, this article traces the very important early history of the Court and its first
judgments on the merits, focusing on compliance by member States therewith. The
beginning phases the most important period #ssessing compliance because itlseffirst

6. See id see also Financial Situation of theCourt, 19971998 INTER-AM. CT. H.R. 31,
OAS/Ser.L/V/IIL39, doc.5 (1998).

7. Karen C. Sokollnternational Decision: Ivcher Bronste®56 AM. J.INT@.. L., 178, 179 (2001).

8. Christina M. CernaThe InterAmerican System for the Protection of Human Righéd=LA. J.INTG.. L.
195, 20508 (2004)

9. Sonia PicadoThe Evolution of Democracy and Human Rights infL&tnerica: A Ten Year Perspective
11 No. 3,Hum. RTs. BRIEF 28, 29 (2004).

10. Human Rights Watch, Peru The Role of the International Community(2001)
http://mww.hrw.org/w@k1/americas/peru3.htrfiast visited Apr. 5, 2008)

11. SeeSokol, supranote?, at180' 81 (fwhile Ivcher was struggling to regain his citizenship and his rights
in the television station, President Alberto Fujimori, serving his second term, was endeavoring to overcome the
limitations of P e r 19893 Constitution, which prohibits a presiddrdm serving more than two consecutive
terms. Fujimoriés first term began in 1990, three years before the Constitution came into éffet®96, the
Peruvian Congress enacted a statute that interpretadrthdimitation as inapplicable to presidiahtterns that
began prior to the approval of the Constitutiomhree of the seven justices (with two abstentions) on@®eru
Constitutional Tribunal (Tribunal Constitutional) invalidated the new statute, however, @pptied to the
specific case othe incumbent Presidést candidacy for the office of President in the year 2D€@treby
threatening to frustrate Fujim@si ambitions for a third presidential term-our months later, th€ongress
impeached the three justices and then voted iorfaf/removing them from the Constitutional Tribun&ursuant
to a petition filed by a number of Peruvian congressional deputies, the Commission issued a report finding that
Peru had violated the justidesgghts to a fair trial, as well as the right all Peruvians to an independent and
impartial justice systemThe Commission recommended that Peru reinstate the justices, but Peru failed to comply
or to reach a friendly settlement after negotiations with the petitioriégre.Commission then submitk¢he case
to the Courd); see alsoRichard J. Wilson & Jan Perlifhe InterAmerican Human Rights System: Activities
from Late 2000 Through October 20a38 AM. U. INTG L. Rev. 651 (2003)

12. Natasha BRrassram Concepcioithe Legal Implications of Trinidad & TobagoWithdrawal from the
American Convention on Human RighLt6AM. U. INT& L. REv. 847, 84849 (2001);PASQUALUCCI, supranote
1, atQ

13. ADuring 2001 and 2002, the Court decided both the admissibility and merits of a collection of death
penalty cases from Trinidad and Tobag@rifidad. The Court first considered Trinidé preliminary
objections in three separate esstheHilaire Case, thdenjamin et alCase, and th€onstantine et alCase. The
cases were later consolidated for disposition on the merits and reparations under tilaiaeneConstantine
and Benjamin et al. v. Trinidad and TobagAll of these @ses present complex issues of treaty application and
treaty reservations, arising from Trinidadaggressive efforts to defend its death penalty regiBezause of its
desire to speed up executions, Trinidad withdrew its ratification of the Convemtibday 26, 1999, one year
after its announced intention to do sbhe Commission and Court nonetheless continue to apply the Convention
to all pending cases that arose when the Convention was iné&¥étton and Perlinsupranotell, at 688.

14. Concepcionsupranote12, at 848 Morse Tan, Compliance Theory and the Int&mericanCourt of
Human Rights 11, (bepress Legal 8es, Working Paper No. 531, 2005), available at
http:/law.bepress.com/expresso/eps/531.
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precedents, establisgthethe Courfs authority, and serdeas a cultural landmark for
inculcating a greater ethos of respect for human rights. This article seeks to identify why the
IACHR has beemelatively successful in compliancandto provide theory based clues as to
how the Court might achieve greater compliance and influence in the future. It also
critically examines the functioning of the Court in the larger contExthe InterAmerican
system of human rights and the countries that come under its umbrella. Finally, it reflects
upon these critical cases and history in the light of compliance theory, a necessary
component for effectively reducing impunity.

[I.  BRIEFHISTORY AND STRUCTURAL ANALYSIS

Some historical background and a structural analysis of the-Anterican human
rights system, including a history of the Codstpractice and procedui® gives context to
understanding complianceMore broadly, two boi@és enforce human rights for the Inter
American system the InterAmerican Court of Human Rights and the Iafenerican
Commission on Human Right3. The history of these institutionalong with a structural
analysisof them lends undestanding upon which the remainder of the article is built.

Before World War | human rights had traditionally been under each &tate
soveeignty® and there was little basis fointervention in the domestic arena for the
protection of human rightsFollowing World War I, however,a major stream of thought
and sentiment developed worldwide which held that gross violations of human rights were
matters of international cona#r to the extent of impinging upon traditional notions of state
sovereignty’’ Eventually, the United Nations draftédo covenants on human rights, the
International Covenant on Civil and Political Rights and the International Covenant on
Social, Econmic, and Cultural Rights.The seeds of thénter-American systemvere also
planted postWorld War 1I,*¥ emerging over several yearsrom the Organization of
American States (OASY. The InterAmerican systerwas intended to prevetiie atrocities
of World War Il from ever occurringin the Americas®

The pertinent OAS documents for the |afenerican system are the OAS Charter and
the American Declaration. The relationship between these documents loosely parallels the
relationship between the.8l Constitutin and the Bill of Rightd" As a reaction to the
Cuban Revolution in 1959, the OAS resolved to create the-American Commission on
Human Right$> The Commission had the limited authority to observe human rights
compliance in the Americas and make gaheecommendations to member stéfesin
1966, after the adoption of the twaNJ human rights covenants, the OAS recognized the
need for a legally bindinmstrument for the enforcement bfiman right$* Consequently,
the American Conventiowas adopted in 1969, which created the Htererican Court and
redefined the Commissidh.

15. SeeTHOMAS BUERGENTHAL & DINAH SHELTON, PROTECTINGHUMAN RIGHTS IN THE AMERICAS. CASES
AND MATERIALS 51 (4th ed. 1995).

16. PASQUALUCCI, supranotel?2, at 327 28.

17. Seeid

18. Cernasupranote8, at196 97.

19. SeePASQUALUCCI, supranotel?2, at 2.

20. Cernasupranote8, at196 97.

21 Id.at 196.
22. |d.at 197.
23 1d.
24. |d.

25 Id.
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According to the American Convention, the Iafanerican Commission on Human
Rights serves two functionq1) to hear and decide whether to refer individual metgito
the Court and (2) to visit member states and prepare country reports concerning human
rights compliancé® Becauseghe Commission and Member States the only parties who
can refer cases to the Cquahd no state has evdbne s¢f’ the Commission effectively
determines the syllabus of the Courhdividualsseeking review by the Coumust present
their cases to th€ommission, with then decides how to proceed. The Commission
receivesany information the individual can provide amdhateverinformationthe state is
willing to turn over® The Commission attempts to negotiate a friendly esateht, but if
nonecan be reached, then the Commission draws up a report and sends it to tHe state.
After all procedures have been exhausted by the Commiskibie, state has accepted the
Courfs jurisdiction,the Commission then determas whethepr notto refer the case to the
Court® This structurdends itself to the view thahe Commission isn a limited sensea
Court of first instancé®

ThelACHR is the sole judicial organ of the Intdmerican human rights systeth.It
is charged with adjudicating the American Convention on Human Rigmibjch was
entered into force on July 18, 19%8As such, he Court serves as the final arbiter for the
American States that have ratified the American Conventigks of January 2003, twenty
four of the thirtyfive Member States of the OA@ere State Parties to the American
Convention®® Under the Convention, the IACHR has two primary functions: (1) to decide
individual casesand (2) to issue advisory opinioflsThe constituted functions of ti@ourt
are cicumscribed by the fact thdt only has the authority to protect civil and political
rights, not social, economjand cultural right$®

In order for a case to be heard by the Coamt individua) as discussed aboveust
present the case to the CommissibriNon-governmental organizations (NGOsjay also
file on behalf of an individua? The individual or NGO can do this under the American
Convention or alternatively,on anad hocbasis by special agreement for a particular &ase.
The complaintmust be attribuitbleto a state for acting or failing to actn otherwords a
state may be held responsilide failing to remedy a rights violatioeven when the action is
not otherwisedirectly imputable to the stafé Moreover, he complainantmustexhausll

26. Cernasupranote8, at 198.

27. Seed.at198.

28. PAsSQUALUCCI, supranotel2, at 327 28.

29. Id.at 307.

30. Id.

31. Cernasupranote8, at 198.

32. SeePAsQuALUCCI, supranotel, at 2.

33. Installation of the Court1980 1983InterAm. Ct. H.R. 9, OEA/ser. L/V/III.3, doc. 13 corr. 1 (1980).

34. Entry into Force of the American Conventjdr#80 1983 hterAm. Ct. H.R. 7, OEA/ser. L/V/III.3, doc.

13 corr. 1 (1980).

35. SeeCerngsupranote8, at198.

36. fThese states are Argentina, Barbados, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica,
Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua,
Panama, Paraguay, Peru, Surinam, UrugaagtVenezuela.Trinidad and Tobago, which had been a State Party,
denounced the American Convention on 26 May 1998, effective 26 MaydR@uALUCCI, supranotel, at 4.

37. Cernasupranote8, at 199.

38, Victor Rodiiguez Rescia& Marc David SeitlesThe Development of the Int&imerican Human Rights
System: A Historical Perspective and a Mod®ay Critique 16 N.Y.L. SH. J. HUM. RTs. 593, 627 2000).

39. PAsSQuUALUCCI, supranotel, at 307

40. Id.at6é.

41 Id. at 11.

42. PASQUALUCCI, supranotel2, at225
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domestic remedies prior to turning to the Imenerican system of human rightmless a
fimanifest denial of justiceis shown*

Notably, the IACHRamended its Rules of Proeaed in 2001 to allowindividualsd
representativesomplete autonomy in the Court proceediffgsPrior to this changethe
Commission was the individual advocate in the Court proceedings. Now, both the
individual and the Commsion are autonomous, and the role of the Commission in the
proceedings has changed substantf&lly.

Until 1989, the Courtwas largelyunsuccestl in ameliorating the human rights
situationacross the Americ&sas dictators in the Western Hemisphere perpetrated gross
and systematic violations of human rights. Stgtensoreddisappearances, extjadicial
killings, and torture were commonplace. Because the Commission failed to refer
contentious casdsetweenl979and 1986 the Courds principal vehicle for contributing to
international law during that period was its advisory opinfdnghe Courtdid notissueits
first decisions on individual petitionstil 1989

The referral of individual petitionsandthe Courfs adjudication of thentoincided
with the re-democratizatiorof several countries in the Western HemispH&rerior to the
establishment oflemocracies throughout the OAS member states, it was very difficult to
determine whether domestic remedies had been exhautstedefore jt wasdifficult for the
Commission taletermine when cases should be refetfed

Despite the changesccurring internally within the newly emerging democracies of
some member states, and the segimirsuddenchange in the Couig posture,States
generally responded to the applications filed against them and participated in the
adjudicative procesg. States still filed preliminary objections to the Court, but if the Court
denied these, the State®ceeded to present their deferges.

Once a contentious case referred tothe Court, the Rules of Procedure establish
several phases to theaim& adjudication. e Statemay initially make preliminary
objections and the Commissi is allowed to resporid. Following the Couris decisiors
regarding preliminary objections the Court hears a presentation of the case by the
Commission or participating state. If the case meets all the requieofefrticle 33 of the
Rules of Procedureshe Courtwill issuea formal notification to the responding State.
The State is givefour months to answer, baanrequest extensiori§ needed After this

43. BA manifest denial of justice occurs: (1) if the state fails to act or provide a remedy for the alleged
violations; (2) if the judicial system does not function, and there has been an unwarranted delay in reaching a
decision in the national courts; or)(B the alleged victims have been denied access to the rentedizsna,
supranote8, at 200.

44. |d. at 204 PasQuaLuccl, supra note 1, at 1920. Seealso Verénica Gmez, Inter-American
Commission bHuman Rights and the Inté&rmerican Court of Human Rights: New Rules and Recent Cases
Hum. RTs. LAw Rev. 111, 116 (2001fsuggesting that the impact of the rule changes is still unclear)

45. SeeCerna,supranote8, at 204.

46. Id.at 199.

47. PASQUALUCCI, supranotel?, at7.

48. Cernasupranote8, at 199.

49. Id.
50. Id.
51 Id.

52. PASQUALUCCI, supranotel, at 7 8.

53. InterAm Ct. H.R. (IACHR refers to Commission, see table TR)Jes of Procedure of the IACHR,
article 37, ORS/Ser.L/V/I.4 rev(2003).

54. |d. art. 35.
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period, the parties may qaestadditionalwritten presentations. When he case ifinally
heard, theCourt will consider testimony by the parties, as well as théinesses and
experts. The Couit decision on the meritsannot be appealéd Moreover, the Court can
issue orders on reparations at that time or in a later opihidhe Courtmay reserve the
right to supervise the exution of its judgments right it has exercised

The following eight cases form the corpustbé foundational stagef the IACHR
whenit first judged cases on their merit§l) Velasquez Rodrigue@) Godinez Cuz (3)
Aloeboetoeget al, (4) CaballeroDelgadoy Santana(5) SuarezRoserq (6) EI Amparq (7)
Gangaram Pandayand(8) Neira Alegria These first judgments on the merits represent a
watershed in the historyf éhe IACHR and the InteAmerican system of human rights
turning point of major proportions for human rights in the hemisphere.

A. Velasquez Rodriguez

1. Narrative

Veldsquez Rodguezwas acaseaboutkidnapping, torturgand forced disappearante.
According tothe petition filed with he Commission, Manfreddelasqueza student at the
Universidad Nacional Adhoma deHonduras, wadorcibly detainedby members of the
National Office of Investigations (DNI) and-&of the Armed Forces of Honduragithout
a warrant 6r his arrest? He was accused of political crim@ndsubjected to torture and
interrogationat the Public Seurity Forces Statiaf® However, the police and security
forces denied that he was detainegince the Commissioreceived no response from the
Honduran authorities to the ftains it transmitted regardindelasquezhewas presumed to
havedisappearef*

Subsequently, &geant José Isaias Vilorio, who had been summoned to serve as a
witness for this case, was assassinated in Hon8uraken,Mr. Angel Pawn Salazarwho
had already testifieds part of the caseas also assassinated in HondifasThe Court
denouncedhe assassinations &reprehensible®

Becauseother withessetiad also been threatenebasedof their testimony before the
IACHR, the President and Secretanathe Court sent notes to the agent of tbeegnment
of Honduras on November 6 and December 18, 1987. These notes requested the Honduran
government to takthe necessary steps to protect the lives, praomerthyweltbeing of those
who had been threaten&d.

As the basis of its authorifypr making such a requesthe Court cited Article 1(1) of
the Conventiof® The IACHR also looked to Articke63(2) and 28&) to take the

55. Id. art. 39.

56. Id. art. 29(3).

57. PASQUALUCCI, supranotel, at 286

58 Velasquez Rodrigue2ase 1988InterrAm. Ct. H.R. (ser. C) No. 4 (July 29, 1988)
59. Id.para3.

60. Id.

61 Id. paras3i4.
62. Id. paras40i 4l

63. Id.para4l.
64. Velasquez Rodrigué€zase para. 41(1988)
65. Id.

66. Id.



2008] UPHOLDING HUMAN RIGHTS IN THE HEMISPHERE 251

provisional measures to avoid irreparable damage to persons in cases of extreme gravity and
urgency. In addition the Court ordered Honduras to investigate the assassinations and
impose punishments under Honduran faw.

2. Judgment on the Merits

Velasquez Rodguezwas the Couts first judgment on the merits of a contentious case
and wasdecided on July 29, 1988. The Court ruled that Honduras violated the Article 7
right to personal libertythe Article 5 right to humane treatmergindthe Article 4 right to
life in conjundion with Article 1(1) through its conduct towardscomplainantAngel
Manfredo Velasquez Rodrigué€%z All of these rulings were unanimous. The Court also
unanimously decided that Hondunaasrequired to pay fair compensation to wietimé
nextof-kin.”

3. Form andAmount

On July 29, 1988the Court decidedsix votes to one (Judge Rodolfo E. Piza
dissenting) that if the Commission and Honduragftid come to an agreement on the form
and amount ofompensation withirsix monthsfrom the date othe judgment, the Court
would retain jurisdiction andwould settle the form and amount of compensafiithe
Courtalsounanimouslydeterminedhatits approwal was necessary regardicompensation
and that it wasinnecessargt that timeto make adecksionon thequestionof costs’?

Nearly one year later,noJuly 21, 1989,he Cout unanimously set compensatory
damages at 750,000 lempirdiee from taxesjo be paid to the family of Angel Manfredo
Velasquez Rodrigue?Z. Moreover,the Courtdetermined that itvould supervise thentire
indemnificatian, whichcould bepaidin six monthly installments, the first being madihin
ninety (715ays from the date of notification of the judgmiéntAppropriate interest rates
applied:

4, Commission and Government

Both the Commission an@overnment 6Honduras came before the Court concerning
compensatiori®

67. Id.

68. Peter D. Trooboff, International Decision: Velasquez Rodrig3exm. J.ING_ L. 361, 367 (1989)
69. Velasquez Rodrigu&zase paras. 18637 (1988)

70. Id.at366 67.

71 Id.para.194

72. Id.

73. 1d. para.60(1)

74. Id. paras57i 60(5).

75. Velasquez Rodrigu€zase parass7i 60(5) (1988)

76. Id.para.3.
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B. Godnez Cruz

1. Narrative

Saul Godinez Cruz was a schoolteacher whose house was put under sur/éilkkece.
disappeared on July 22, 1982 after leaving his house by motorcycle at 6:50 ldewas
on his way to his work at the Julia Zelaya Ri@cational Institute in Monjas de
Choluteca?® A witness claimed that man in a military uniform and two persons in civilian
clothing putsomeone who looked like Godinazd his motorcycle in a doub&bin vehicle
without license plate¥.

Saul Godnez was a leader of a teacdfyroup had participated in several strikesd
was in the midst of planning a new strike when he disapp&are@odnez was then
(presumably) tortured, executeahd clandestinely buried by agents of the Armed Forces of
Honduras.His disgppearancavas part of a systematic and selective perpetratitreivieen
approximately onehundred and onbundredandfifty disappearances, which the
government either assisted or tolerafien 1981 to 19842

2. Judgment on the Merits

The Court unanimously declared that Honduras violated Saul Godinez&Cruz
rightsby breachingArticles 7 (personal liberty), 5 (humane treatment) and 4 (righfepil
conjunction with 1(1§°

Accordingly, he Courtawarded 650,000 lempiras to the family of Saul (@Ged
Cruz® to be paid taxree ninety days from the date of notificatioms in Velasquez
Rodrigue?® The Court assued responsibility for supervising the implementation and
would close the case upon full compliarige.

C. Clarification of the Velasquez Rodrigueend Godinez Cruzases

On September 29, 1989, delegates of the JAteerican Commission on Human
Rights in theVeldsqez Rodriguezase, asked the President of the Court to clarify and
interpret the compensatory damages judgment of July 21,%988ey made an identical
request for th&odinez Cruzase® The Commission based its motwn Article 67 of the
American Cawvention (disallowing appeal, but allowing for interpretation by the Court) as

77. GodinezCruz Casel989 InterAm. Ct. H.R. (serC) No. 5,para. 3 (Jan. 20, 1989)
78. 1d.

79. Id.

80. Id.

81 Id.para.l14

82. Sedd. parasl153 54.

83. GodinezCruzCase paras203(2) (4) (1989)

84. Id. paras47i50.

85. Id. para.52.

86. Id. para.54.

87. Velasquez Rodriguez Case, 1990 ler. Ct. H.R. (ser. C) No.,9ara. 1 (Aug. 17, 1990)

88. Godinez Cruz Case, 1990 Int#ém. Ct. H.R. (ser. C) No. 1(ara. 1(Aug. 17, 1990)
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well as Article 48 (allowing for the participation of the Honduran governmeritoiten
observationd) of the Rules of Procedure of the Infemerican Court of Human Righfs.

The Commissio® concerns stemmed from the effect that inflation and currency
devaluation would have on the monetary awards for the concerned children in both cases.
Some of the children involved would not receive their payments for nearly two détades.
Given how inflation and currency devaluation had been historically common in Latin
Americg the Commissiorwas concerned that futurewhluation woulddiminish the value
of courtordered damagés$ As they stated in their kef, the Consumer Price IndégPI)
had risgezn 72Yercentin Latin America as a whole from 1983 to 1988, or pédcentper
annunn.

In Honduras, CPI increases had been milder, but a trust set up with 562,500 lempiras
in 1971 would be worth only 147,127npiras in 1989° The lempira had stayed steady
(abouttwo lempiras toonedollar) visavis the dollar over the previous fifty years, but when
the Commission petitioned the Court for clarification, the lempira was declining in relation
to strong curreries, such as the dollar.

The Commission therefore suggested that the value of the capital placed in trust be
calculated as a fixed purchasing power rate of lempiras that would be grounded by its value
in dollars® This approacteould still cause the beficiaries to lose purchasing power as
the dollar devalued, but théollarss decline wouldlikely not be as precipitous as the
currency ofmanyLatin American countries. In addition, this appro&etd the functional
benefit of relativesimplicity and clarity for all parties involved.

The Commission made its case on the basis of a portion of the judgment of the Court
which provided that the beneficiaries will receive interéshder the most favorable
conditions permitted by Hondurdranking practice’®

The Commission also noted the special, precedential legal value such a clarification
would have, not only in the Latin American context, uthe overall development of the
international humanitarian legal ord&r. With regad to the Courds oversight of
compliance, the Commission aptly statditlhe Courfs specific assumption of the
supervision of compliance with its judgment is an eloquent indication of the responsibility
the Court assigns to full and exact compl@nand serves to justify the importance of the
interpretation we request®

The IACHR had thus indicated a willingness to take a more proactive role in seeking
compliance with its judgments than, for instance, the U.S. courts, which in the midst of
overflowing docketsare oftenloath to supervise judgments, especially for certain types of
equitable relief.

89. Id. para. 12.

90. Id. para.18.

91 Velasquez Rodguez Casepara.18 (1990)(quoting the Report to the American Economic and Social
Council CIES, OAS, Sep989).

92. Id.
93 Id.
94. Id. para.20.

95. Organization of American States (OABfer-American Court of Human Righté\nnual Report of the
Inter-American Court of Human Rights 199& 51, OAS/Ser.L/V/IIl.23, doc. 12 Jan. 16,1991) [hereinafter
Annual Report 1990]

96. Velasquez RodyuezCase para.58 (July 21,1990)

97. Annual Report 199Gsupranote95, at 50.

98. Godinez Cruz Cas@ara. 1§1990)



254 TEXAS INTERNATIONAL LAW JOURNAL [VoL. 43243

On the other hand, given the OAS General Assefalpgssivity in levying sanctions
against norcomplying member states, U.S. contempt laws, @alhg for criminal contempt,
provide more forceful incentives to comply with codisdgments. However, in recent
years, the IACHR halenefited from the OAS General Assentiblgoncern with promoting
democracy in Latin America (e,dn the case of &u)®®

In the Homuran cases, on August 17, 1990, the Court took a bold step and handed
down the pioneering interpretation that the real amount of the award (purchasing power)
needed to be preserv&y.

1. Compliance in thé\ftermath of the Clarificatin

The Honduran government refused to comply with the judgmieméd atpresening
purchasing power, but did undertake to make payments in the amounts the court had
previously specified® Through its AmbassadorEdgardo Sevilla Idiquez, Honduras
expressed surprise at thbroad interpretatian the Court gave in response to the
Commissiois request forclarification%? Ididquez protested the effect of increasing the
amount that Honduras would pay to the beneficiaries inGbeinez Cruzand Velasquez
Rodriguezcases. Honduras claimed that the Gsuddgments of July 21, 1989, fixed the
amount of compensation in the lempira without tying it to any foreign curreltigquez
felt that these judgments required no clarificatidh.

Furthermore, Honduras protested that it had already set its budget for the year and that
the country face@conomic constraint8* These two factorsaccording toldidguez made
it infeasible for Honduras to providéae extra allocation to the judgménbeneficiaries®
So Honduras reaffirmed its commitment to pay no more than the literal amount specified in
the judgments®®

The Court, in a letter from Presidenédior Ax-Zamudio, rejected the arguments of
Honduras and reiterated its orders of payment according to its judgiferitscording o
the President, nenompliance would damage the In#emerican system of human right§.

99. SeeBrian D. Tittemore,Ending Impunity in the Amerisa The Role of the Intekmerican Human
Rights System in Advancing Accountability for Serious Crimes under InternationallP&w. J.L. & TRADE
AM. 429, 46869. When the Fujimori regime in Peru came to an end, one of the first acts taken by the new
government was to reestablish its relationship with the IACHR by the passage of new legislation and the
settlement of variousomplaintsand cases before the Commissiorsuch actions are indicative of a new
perspective in Latin America, where radherencevith the Cours judgments could lead to a Latin American
nation being viewed as a rogue, pariah state

100 Velasquez Rodriguez Capara.3 (Aug. 17, 1990) Godinez Cruz Cas@ara.3 (1990)

101 Annual Report 199Gsupranote95, at15i 16.

102 Id.at 91.

103 Velasquez RodyuezCasepara. 21(Aug, 17,1990)

104 Id. para.24(5).

105 Annual Report 1990supranote95, at 93.

106, Id. at 94.

107. Id. at 95 96.

108 Id. at 96 See alsoDouglass W. Cassel, Jithe InterAmerican Human Rights System Put to the Test:
The Interpretation Judgments in the Honduran Disappearance Cdse®ev. IIDH 315, 318i 38 (1991)
(analyzing the implications of Honduran roampliance).



2008] UPHOLDING HUMAN RIGHTS IN THE HEMISPHERE 255

ii. Closing of the Cases

In its 1996 Report, the court revealed that on September 10, 1®96ACHR
unanimously decided to close both ffielasquez Rodrigueend theGodinez Cruzases
based on compliance with the Judgments on Compensatory Damaged haird
Interpretations®® Honduras had made official communicatidnsthe Commission that it
had made the compensation in accordance with the &oarder'’® Honduras also
submitted a brief directly to the Court on April 12, 1996 in which it indicated that its
President had delivered the requisite chétksBoth the Commission and Honduras thus
requestedhatthe Courtclose the caséd? The petitioners also indicated that they did not
want to go forward with further pleadings pertaining to the incidental plea to establish
Hondura$ compliance with the judgment® The first judgment on the enits of the Court
thus found compliance with the payment of reparations, a landmark outcome for human
rights in the hemisphere.

D. Aloeboetoe

1. Narrative

The reportedevents of this caseoccurred inthe South AmericarRepublic of
Suriname Specifically, what transpired took placebioth Atjoni, which is the landing stage
of the village of Pokigron, District of Sipaliwini, aradsoin Tjongalangapassi in the District
of Brokopondd:** Soldiers beabver twentymale, unarmed maroongbshnegroey with
rifle-butts anddetainecthemunder suspicion that they were Jungle Commando mertiers.
The soldiers wounded some of the maroons with bagar@d knivesand thesoldiersalso
forcedthemto lay facedown while thg stepped on their backs and urinated on thém.

The woughly fifty personswho witnessed hese evenisas well as thosevho were
beaten,were villagers from Paramaribwho were passing through Atjoni on their way
home'’ The army commander ignoramhlookers who told him that these people had no
involvement in the Jurig Commandd?™®

The soldiersdetainedseven of the maroons (including a fiftegrear old)andlet the
others continue on their way. The soldigrsnblindfolded and dragged tlmecaptivesinto

109 OAS Inter-American Court of Human Righté&ynnual Report of the Intehmerican Court of Human
Rights1996 at 26, Q\S/Ser.L/V/III.35, doc. 4(Feb. 3, 1997)herenafter Annual Report 1996]ld. at 210,para.
1 of the Decision section.

110 Id. para.3.

111 Id. para4.

112 Id. para.l.

113 Id. para.2.

114 AloebotoeCase, 1991 InteAm. Ct. H.R. (ser. C) No. 1bara.11 (Dec. 4, 1991)DAS Inter-American
Court of Human Rights,Annual Report of the Intehmerican Court of Human Right&4991 at 59,
OAS/Ser.LIV/IL.25, doc. 7 (Jan. 15, 1992hereinafter Annual Report 1991AloeboetoeCase 193 InterAm.
Ct. H.R. (ser. C) No. 15ara.2 (Sept. 10, 1993)

115 AloeboetoeCase para.11 (1991)

116 Id. para.11; AloeboetoeCase para.2 (1993).

117. Aloeboetoe Caseara. 131991)

118 Id. para.12.
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a military velicle and drove them along the Tjongalangapassi road towards Paramaribo.
Onesoldiertold the captiveshat theywould becelebraing the end of the year with thettf.

After about thirty kilometersthe vehiclestoppedandthe victims wereorderedto get
out, those who refused to exit were forcibly removethe seven men were given a spade
andtold to begindigging a short disnce from the roatf* When asked what they were
digging for, one of the soldiers responded that they were going to plant sugar cane; another
soldier said again that they would celebrate the end of the year witH¥them.

Richenel Voolaone ofthe maroons, then boltedrhe soldierdired bullets wourding
him, andVoola collapsed to the grourfeigning death Laying there on the groundhe
witnessedhe execution of hisix friends'*?

On January 2, 1988, men from thédllage went to the authorities to demand
informationregarding the whereabouts thie severabductes. Neither the Coordinator of
the Interiorfor Volksmobilisatie, nor the Military Police of Fort Zeelamauld tell them
where the men werg?

Accordingly, he village menbegan searcing on their own, going back into the
Tjongalanga are¥® There hey found the corpses of the murdered maroons, whose bodies
hadalreadybeen partially consumdaly vultures**® The six decease nextof-kin did not
receive permissio to bury them until January.’8" The villagersalso foundVoola, still
alive, butcritically wounded with a bullet embedded in the muscle above his right kffee
Voolaés woundhad becoménfested with maggots and @0 had been carved into his right
shoulder bladé?®

Voola was brought back to Paramarjendafter negotiéing with the authorities for
twenty-four hours, an International Red Cross representative receip&imission to
evacuatehim to bettercarefacilities.**® The Academic Hospital of Paramaribo admitted
him on January 6and despite carinfpr him for several days,the doctors were unable to
save his life Adding insult to injury, he Military Police preventeffoolaés relatives from
visiting himduring his stayn the hospital?*

In filing its petition to the Courtagainst Surinae on behalf of the seven deceased
men the Commission raised Articles 51 and 61 of the Convention as well as Article 50 of its
Regulations in order to allege violations of Articles 1 (Obligation to Respect Rights), 2
(Domestic Legal Effects), 4 (Right tofe), 5 (Right to Humane Treatment), 7 (Right to
Personal Liberty)and 25 (Right to Judicial Protectiodj? Appearing for Surinamwere
Carlos Vargadlizarro (Agent), Ramon de Freitas, Albert Vrede, and Fred M., Rdiile
the InterAmerican Commissias Delegates were Oliver H. Jackman and David J.
Padilla’*®
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2. Judgment on the Merits

Noting Surinane® admission of respondiity concerning the violation of Articles
1(D)i (2), 4(1), 5(13(2), 71)i (3) and 25°* the Court unanimously set the reparations at
$453,102 U.S. dollarsor the equivalent in Dutch Florifd® Accordingly, Surinane was
orderedto pay this amont to the victimé heirs*® The IACHR decidedhowever,not to
order the payment of cost¥.

The Courtalsoordered the creation of two trust funds @andne time payment &f.S.
$4,000 forthe establishment of adindationto administer thefunds as trusteE® In
addition,Surinane was orderetb reopen and staff the school in Gujdiadere most of the
families lived)with teaching and administrative workers on a permanent,basigell as
ensure thathe medical dispensary themasoperationabeginning in1994**° Finally, the
Courtdetermined that it wouldupervise compliance witits ordersbefore taking steps to
close the cas¥?

3. Compliance withAloeboetoe

Noting in its report to the OAS General Assemtiigt it had not received any official
communication from the Suriname Governmemith regard tocompliance withthe
judgment** the Courtrequestedhat Surinane be compelled taliscloseits progress, if any,
in fulfilling the orders of theCourt**?

However, members of the Foundation established under the terms of the jutigahent
Suriname had (1) deposited the sum of.B. $3,853 in Dutch Florins as working capital for
the Foundatio®s operatbns (2) deposited W5, $134,990 as partiapayment of the
$453,102 that the Court ordered as reparation to the injured part@@8) that bie balance
of these reparations would be paid out in seven monthly installdfénts.

Yet in its 1996 Report, the Coustatedagain that it had not received any official
communications from Surinagron its compliancén the AloeboetoeCase'** The Court
noted the necessity of receiving official coommtation in order to be able to decide whether
or not to close the cas&.

During Regular SessioXXXIll, from January 22 to February 3, 1996, the Court
reviewed compliance with the Judgment on reparations iAlteboetoe CaseHere,Judge
Héctor FixZamudio required Surinagno inform the Court on the status of the reparations.
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4. Closing the Case

On February 5, 1997, the Couwrlosed the Aloeboetoe @se'*® The Commission
informed the Court that Surinanhmad paid US $453,102.00 in accordance with pangs
two, andthreeof the Couris September 10, 1998cree**’ The Statealso complied with
point four by providing the stipulated funds for the functioning of the FoundatfnThe
Foundaion, according to its Article B must sendannual repogto the Court concerning
the economic welbeing, administration and developmenof the trustswhich it is charged
with overseeing

The Government also repaired andpened the school in Gujaba with the teaching
staff as well as nde functional the dispensaiy conformity with pointfive of the Couris
order*® Given Surinareés compliance, the Court closed the case leftt open the
possibility of repening it under circumstances that would merit it given the ongoing nature
of some of the reparation®

E. Gangaram Panday

1. Narrative

Having been expelled from Hollandysok Gangaram Panday arrived at Zanderij
Airport in Surinane on November 5, 1988 Upon his arrival,Pandags brotherLeo, and
wife, Dropati both saw the Military Police taking him into custody, supposedlto
investigate hisexpulsion from Holland® Initially, Panday wasletainedin a cell for
deportees located in the Military Brigade at Zand&fiputon Sunday, November 6, he was
transferred to Fort Zeelarid!

At no time between Novembetttand November 8, when Pandai body wasound,
was he presented before a tribuftalThroughout the days of his incarceration, Leo Panday
made repeated calls to thlitary Police to inquireinto the whereabouts and wélking of
his brotlr:_srl.‘:‘6 Eventually, on Novembert® Leo was informed that higdther had hanged
himself:

After viewing his brotheis nearly nakedody at the morguelLeo Pandayin his
petition to the Court, claimed to hawliscovered thatis brotherhad sufferedlarge
hematoma®n the chest and stomadtad a black eye, a cuplia short belt around his neck

146, Organization of American States (OAS) Infemerican Court of Human Righté&nnual Report of the
Inter-American Court of Human Right997 at 96, OAS/Ser.L./V/lI.39doc. 25 (Jan. 25, 1998hereinafter
Annual Report 1997].
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and that his testicles had been crusti®dwhile the initial autopsyeportconcluded that
Pandays death was attributable to suicitlee coroner subsequently determined that, in fact,
Panday had died fromiolent treatmat.**®

2. Judgment on the Merits

The Court unanimously declared thhe Surinanese authoritieshad violatedAsok
Gangaram Pandés/right to personal liberty gwovidedby Article 7(2) of the Convention
in conjunction with Article 1(1J*° However as the case progresséie Court was unable
to conclusively determine all of the necessary facts for imposing additiabiity. Thus
the judgesunanimously dismissed the charges that Surinbad violated Articles 5(1),
5(2), 25(1), and 25(2)"** while splitting 4i 3 in finding that Suriname had not violated
Pandas right to life under Article @).*** The dissenting judges were Sonia Pic&ixela,

Asdrubal AguiasArangurenand Antonio A CancaddTrindade®®®

The Courtunanimouslysetdamagesat U.S. $10,00Q or the equivalent sum in Dutc
Florins, to be paidwithin six months of the date of the judgmé¥tbut did not award any
costs'® Moreover, he Court decided to supervise the paymerdashagesand ndicated

that it would close the case only upon compliafiée.

3. Compliance withGangaram Panday

Up to its 1994 Annual Report, the Courad received no information from the
Government of Surinaenregarding compliance with its judgments. Thus, the HIRC
requested the General Assembly to urge the State of Séritmacomply with the Coués
January 21, 1994 judgmefit

In 1997, the Court laid down a resolutistaing that Surinare should make every
effort to find the beneficiaries of the Cofsraward® and that if it were unable to locatee
beneficiariesijt must deposit the amount in a bank tA33tIf the fundswere not claimed by
the rightful beneficiariesvithin tenyears, the money would be returned to gbgernment
and Surinarawould be considered to have complied with the sentéffce.

The Court also urged the Commissiorattempt tdocateGangaram Pandémextof-
kin so that the Government could fulfill tieentencehanded dowron January 211994
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The Court also required the partiesufmdateinformation concerning complian@ix months
after this resolution’?

F. El Amparo

1. Narrative

Judge Oliver Jackman recused himself from this case because of his prior involvement
with the case while serving on th@ommissior.”® As a result, the case was heardomyy

five judgest’

The Courthalted further inquiry into the factsafter Venezuelafailed to contest the
narrativein the complaint’®> According to he Commissionsixteenfishermen, residents of
the village ofEl Amparo,were traveling towardsa ColoradaCanal on the Arauca River
when theyencounterednembers of the Venezuelan military and palicEhe latter were
conducting a military operation kked Anguila 1ll, and in the course of events killed
fourteenof thesixteenfishermen'™

The two surviving fishermen Wollmer Gregorio Pinilla andlo$ Augusto Arias,
escaped by leaping into the water and swimming adrasSoloradaCanal. Thewo men
then found refuge in thBuena Vistafarm, locatedaboutfifteen kilometers from the site of
the shootings’’

The next day, Gregorio and Augudtoned themselves in to the Commandant of the
Police of EI Ampaio, Adan de Jesis TovarAraque. Tovar and other police officials
immediately offered them protectidff

Military functionaries and police of San Cdbtl, State of &chirapressured Tovao
turn the two fishermen over to theilitary. They evenattempeéd to seize Gregorio and
Augusto by forcebut numerous people standing in front of the police post foiled the
effort.*"®

The Chief Inspector of thBirecdon de los Servicios de Inteligencia y Preveénci
(DISIP),*®° Celso Joé Rincon-Fuentes, visited Tovaturingthe afternoon oOctober 29th
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