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l. DRAFTING CHOICE-OFLAW RULES

The European Community Regulation on the Law Applicable to-Clomtractual
Obligations @iRome IB) will take effect onJanuaryl1, 2009’ This regulation is pamf a
widespread effort to draft new choio&law rules. For example, in 2007 a new conftiat-
laws code took effect in JapanChina is drafting a comprehensigieil code, which includes

*  Copyright © 2007 Russell J. Weintraub.

**  Professor of Law and holder of the Powell Chair Emeritus, University of Texas School of Law.

1. CouncilRegulation864/2007 On the Law Applicable to Ne@ontractual Obligationsart. 32, 2007 O.J.
(L 199) 4Q 48[hereinafter Rome II].

2. Translation of Japafs Private International Law:Act on the General Rules of Application of L&
noTe ki yKansoriTs 1 s o]k e &o. 10 of 1898 (As Newly Titled and Amended 21 June @6}
Anderson and Yasuhiro Okuda, trans.3 AsiaN-Pac. L. & Powdr J 2 (2006, available at
http://www.hawaii.edu/aplpj/pdfs/APLPJv8.01_Fal) JapanPrivatelnternationalLaw_AndersonandOkuda.pdf
(citing Application of Laws Act, Fusoku [Supplementary Provisions], &rtSeirei [Cabinet Order], No. 289 of
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choiceof-law rules® What should be the objectives of these drafting projestsfuld the new

rules, as lavandeconomics scholars urge, be simple and afford clearly predictable reSults?
should choiceof-law rules endeavo to select the jurisdiction that experiences the
consequences when the chosen law is appliediird possibility is to draft rules that provide
substantial predictability and are likely to be consistent with a conseqtmassss approach.
Rome |l fallsinto this third category reasonably predictable results that are likely to give
effect to the policies of the jurisdiction that will experience the consequences when the chosen
law is applied.

There is now an extensive lamdeconomics literature deted to choice of law.
Sections Il and Il summarize this economics approach to drafting conflicts rules and evaluate
Rome Il under this perspectiv&ections IV and V outline a consequenbased approach to
choiceof-law and appraise the extent to whikbme Il is consistent with this methodology.

The Appendix contains the complete text of the Regulation.

Il.  LAW-AND-ECONOMICSSCHOLARSHIP ONCHOICE OF LAW

In the third edition of his classic workconomic Analysis of LaﬁvJudgéS formerly
Professod Richard A. Posner, inserted a epage section ofiChoice of Law® He poses
a case in whiclfia resident of State A, while driving in State B, injures a resident of B who
sues® He states that the law of B should apply because that statéahzsmpmrative
regulatory advantage in regard to accidents which occur @ Bt is likely that by
ficomparative regulatory advantagee is referring only to rules of the road, such as speed
limits: fiPresumably Bs Rules are tailored to driving conditiénthe state of the roads,
weather, et@ in B.6?

Judge Posner goes on to decry the fact that the place of tofthadegiven way in
most states to a more complex analysis of the respdiniteeestd of the states affected by
the suitd’ He then stats fiThe issue ought not to be interests; it oughte which statés
law makes the begfitowith the circumstances of thiisputed'® When explaining what he
means byiifit,0 however, he engages in the very interest analysis that he putport

2006 (Sept. 8, 200%)

3. SeeWeidong Zhu,Chinas Codification of the Conflict of LawsPublication of a Draft Text3 J.
PRIVATE INTQ L. 283 283(2007). See alscContract Law of the Peopie Republic of Chinah. 8, art. 126
(adopted and proulgated by the Second Session of the Ninth Pedb@lesgressMar. 15, 1999 effectiveOct 1,
1999, translated in THE CONTRACT LAW OF THE PEOPLESS REPUBLIC OF CHINA 61 (Wei Luo trans., 1999)
(fParties to a fieign related contract may choose a couitigw as an applicable law for contract dispute
resolution unless there is a different provision in any Chinese laws. If parties to a foreign contract fail to choose
an applicable lawthe laws of the country which h§sic] the closest relation to the contract shall be applicable.
The laws of the People Republic of China shall be applied to all Sfoeeign equity joint venture enterprise
contracts Sinoforeign cmperative joint venture enterprise contracts and exiidorand development of natural
resources contracts which are performed withirténétory of the Peoplés Republic of Chind).

4. RICHARD A. POSNER ECONOMIC ANALYSIS OF LAW (3rd ed. 1986).

5. Id. at553 54.

6. Id.at553.

7. 1d.at 554.

8. Id. But seeJdack L. Goldsmith & Alan O. Sykes, Lex Loci Delictasd Global Economic Welfare
Spinozzi v. ITT Sheraton Corpl20 HARv. L. Rev. 1137, 147 (2007) (stating that Posieificomparative
regulatory advantage argument fex lociis suspeaiand preferring the reason that applying the law of the place
of injury ensuregihat all firms are subject to the same standard of liability for tmtsmitted in a particular
place).

9. POSNER supranote4, at 554.

10. Id.
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disapprove, including an inquiry into the purposes of the rule in quéstibte concludes

by changing the hypothetical with which he begafa@ase where two residents of state A
are involved in a collision in state > Judge Posner then demaftom the placef-tort

rule in a manner that devotees of interest analysis would apgiahnd:tort rules of B will

be better adapted to locatigpecific factors such as the state of the roads and climate
conditions, but the tort rules of A will be et adapted to persespecific factors such as
ability to take care!

This short and somewhat selfntradictory statement prompted many -
economics scholars to apply their analyses to choice of e key difference between
fitraditionab andlaw-and-economics conflicts scholarship is the importance given to choice
of-law rules that produce easily predictable resulta. Reich v. Purcell Chief Justice
Traynor of the Supreme Court of California, a devotee of interest analysis, SEstssof
determining applicable law and uniformity of rules of decision, however, must be
subordinated to the objective of proper choice of law in conflict cases, i.e., to determine the
law that most appropriately applies to the issue invot/éd.Most lawandeconomics
scholars would disagreeThey prefer clear choieef-law rules, such as the place of injury
for torts and the situs of land for issues concerning real éstattear rules, they contend,
are efficient because they enable the parties to knowrdoétiey act which law will apply
and to conform their conduct to that lavAfter a claim arises, clear choiod-law rules
facilitate settlement and reduce the costs of litigatforzor the same efficiency reasons,
law-andeconomics scholars would petmbntracting parties complete freedom in choosing
the law to apply to their transactibh. Some would permit no judgmade exceptions to
enforcement of choicef-law agreements and reserve to legislatures the power to indicate
what mandatory rules are raibject to avoidanc¥.

Most lawandeconomics scholars find modern approaches to choice of law
unpredictable, chaoti€,and prejudiced in favor of plaintiffs and forum 1&.They reject

11 1d.

12. 1d.

13. Id. SeeMichael E. SolimineAn Economic and Empirical Analysis 6hoice of Law 24 GA. L. Rev.

49, 65 (1989) (stating thatferiticism of Judge Posn@reconomic analysis of choice of law is that it utilizes the
tools of interest analysis, the very theory he is criticiding

14. 432 P.2d 727, 730 (Cal. 1967).

15. SeeErin A. OHara & Larry E. RibsteinFrom Politics to Efficiency in Choice of La@7 U.CHi. L.

Rev. 1151, 1191 (2000)Giesela Rtl, Methods and Approaches in Choice of LaAn Economic Perspective
24 BERKELEY J.INTG L. 801, 819 (2006) (stating that application of the law of the place of ifisrthe most
efficient way to handle the dispd)e But seeJoel P. TachtmanEconomic Analysis of Prescriptive Jurisdiction,
42 VA. J.INTA L. 1, 77 (2001) {I] f clear entitlements do not match well with the distribution of effects, then
under high transaction costs circumstances, another arrangemeberpreferablé).

16. SeeRalf Michaels, Two Economists, Three Opinion&conomic Models for Private International
Lawd CrossBorder Torts asExample in AN ECONOMIC ANALYSIS OF PRIVATE INTERNATIONAL LAW 143, 156
(Jurgen Basedow & Toshiyuki Kono eds., 2006).

17. SeeOdHara & Ribstein,supra note 15, at 1152 (explainingthat anfefficient choiceof-law system
should start with a presumption in favor of enforcement of chafidaw clauses in contradis

18 Seeidat 1153.

19. SeeRICHARD A. POSNER THE PROBLEMS OFJURISPRUDENCE430 (1990) (decryindithe destruction of
certainty in the field of conflict of laws as a result of the replacement of the mechanical common law rules by
Gnterest analys®); Andrew T. Guzman,Choice of Law: New Foundations90 Geo. L.J. 883, 893 (2002);
OdHara & Ribsteinsupranotel5, at 1164 f{P]ublic policy inquiries thwart certainty and predictabilify

20. SeeGoldsmith & Sykessupranote8, at 1137; RHl, supranote 15, at 828n.109 (citing the empirical
studies by professors Borchers and Solithin®eealso Patrick J. BorchersThe Choiceof-Law Revolution: An
Empirical Study 49 WAsSH. & LEE L. Rev. 357, 377 (1992) (stating that modern approaches favor forum law,
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any analysis that focuses on the purpasiesnderlying conflictingrules because of the
difficulty of determining those purpos&s.

Ill. RoME Il THROUGHTHE LAW-AND-ECONOMICSLENS

Does Rome Il satisfy the laandeconomics demand for simple rules leading to easily
predictable results? f{P]redictability of the outcome ofitigationo is the aim of the
regulation®

Article 4 of Rome |l states thigeneral rulé:

Article 4: General rule

1. Unless otherwise provided for in this Regulation, the law applicable to-a non
contractual obligation arising out of a tort/delict k& the law of the country in
which the damage occurs irrespective of the country in which the event giving
rise to the damage occurred and irrespective of the country or countries in which
the indirect consequences of that event occur.

2. However, whee the person claimed to be liable and the person sustaining
damage both have their habitual residence in the same country at the time when
the damage occurs, the law of that country shall apply.

3. Where it is clear from all the circumstances of the ¢haethe tort/delict is
manifestly more closely connected with a country other than that indicated in
paragraphs 1 or 2, the law of that other country shall apidlynanifestly closer
connection with another country might be based in particular on-exsténg
relationship between the parties, such as a contract, that is closely connected with
the tort/delict in questiof?

Article 4 governs choice of law for narontractual liabilities that are not covered by
other articles on specific forms of liabilif§ Four of the articles covering specific liabilities

recovey, and less clearly, residents); Solimisepranote13, at 86 87. But cf. Stuart E. ThielChoice ofLaw
and the HomeCourt Advantage:Evidence 2 Am. L. & ECoN. Rev. 291 (2000) (stating that afteorrecting the
Borchers and Solimine data to take account of differences in legal ¢udtuae 307 he findsfrelatively strong
support for thedro-recovery bias of courts, weaker support fgro-forum-lawd bias, and reject[s] thépro-
residetdbiaso id. at 29). Professor Solimine, however, noted these differences in legal cubB&eSolimine,
supranotel13, at 79 {{S]tate courts low on prestige or reputation, taw innovation, and legal professionalism
tend to have retained tiséusapproach in choice of lag).

21 SeeGuzmansupranotel9, at 893;Erin Ann OHara & Larry E. RibsteinConflict of Laws and Choice
of Law, in ENCYCLOPEDIA OFLAW AND ECONOMICSVOLUME V 631, 641;Rihl, supranotel5, at 836.

22. Rome ll,supranotel, preliminary recital 6

23 Id.art. 4.

24. Seege.q, id. art. 5 (product liability) art. 6 (unfair competition and acts restricting free competitiart)
7 (environmental damageart. 8 (infringement of intellectual property rightsyt. 9 (industrial action); art. 10
(unjust enrichmentirt. 11 fegotiorum gestip andart. 12 ¢ulpain contrahend® Article 1(2)(g) excludes nine
non-contractual liabilities from the scope of the regulatiocluding fiviolations of privacyandrights relating to
personality, including defamatianid. art. 1. Article 30(2) requires the European Commission, to which each
member state appoints one commissioner, to submit to the European Parliament, the European Council, which is
made up of the heads of government in member states, and the European Economic ai@bidatiatefria
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have references tArticle 4° Thus Article 4 is of central importancen ievaluating the
regulation.

Subsection Iplace of damageand subsection funless plaintiff and defendant have
the same habitual residengerovide a simple and predictable rul&he problem is the
exception in subsection 3 if another countryinsore closely connectédo the tort. There
is no magic ruler to measure this distandé.Community courts make much usé this
exception, the outcomes in similar fact situations are likely to véhg power of the Court
of Justice of the European Communities to forge uniform interpretations of the Regulation
will restore predictability?® but that is likely to be a graduprocess over many yearShis
samefimore closely connectédexception also appears Article 5(2) on product liability,
by reference inArticle 6(2) on unfair competition affecting exclusively the interests of a
specific competitor, and iArticles 10 on unjust enrichment, 11 pagotiorum gestioand
12 onculpa in contrahendo

Article 26 providesa fipublic policyd exception to Rome & choiceof-law rules®’
Public policy is a wild card.Judges have disagreed whether applying the law athan
jurisdiction violates the forus public policy?® Moreover, what is: courtto do if it rejects
the otherwise applicable law undgrticle 26?7 Should it dismiss the case without affecting
the merits or should it use this excuse to apiglyown law? During the time when U.S.
courts were in transition from thglaceof-wrong choiceof-law rule to a consequences
based approach, some opinions used public policy to reject the law chosen by the territorial
rule and applied forum law iresd?® Currently the Supreme Court of Georgia clings to the
placeof-wrong conflicts rule for tortsdeclaring fiThe relative certainty, predictability, and
ease of the application t&#x loci delictj even though sometimes leading to results whiay
appear harsh, are preferable to the inconsistency and capriciousness that the replacement
choiceof-law approaches have wrougfif. Yet, when the mood moves it, that court uses
fpublic policyd to reject the law of the place of wrong and substi@gergia law in its steat.
The court thus creates the very uncertainty that it purports to eschew, instead of articulating a
clear consequencémsed reason for the result.

To avoid this descent into chadsticle 26 should make it clear that when arntoefuses
on public policy groundi apply the law specified by the regulation, it should dismiss the case
without prejudice, unless the court applies internationally recognized principles to resolve the
dispute. In Kuwait Airways Cop. v. Iragi Airways Cq** the House of Lords rejected Iraqi
law that would justify the conversion of aircraft belonging to the Kuwati Stabed Hope

study on the situation in the field tifelawo excluded under art.(2)(g). Id. art. 30.

25. Id. arts. 5(1), 6(2), 7, 9.

26. Treaty Establishing the European Economic Community art. 177, Mar. 25, 1957, 298 U.N.T.S. 4 (Treaty
of Rome), now Consolidated Version of the Treaty Establishing the European Economic Community art. 234, Oct.
2, 1997, 1997 O.J. (C 340) 3 (Treaty of Amsterdam).

27. Rome ll,supranotel, art. 26

28. Seeg e.g, Intercontinental Hotels Corp. v. Golden, 203 N.E.2d,2AD4 (N.Y. 1964) (indicating that
majority and dissent differ as to whether applying Puerto Rican law to permit recovery of gambling debt violates
N.Y. public policy).

29. See, e.g Kilberg v. Northeast Airlines, Inc., 172 N.E.2d 5262829 (N.Y. 1961) (rejecting
Massachusetts limit on wrongful death recovery on both public policyiaededurad grounds).

30. Dowis v. Mud Slingers, Inc., 621 S.E.2d 413, 419 (Ga. 2005).

31 SeeAlexander v. GenMotors Corp., 478 S.E.2d 12824(Ga. 1996) (rejetng Virginia law and applying
the Georgia rule of strict liability to permit recovery by a Georgia citizen who purchased the allegedly defective
automobile in Georgia).

32. [2002] UKHL 19, [2002]2 A.C. 883 1078 81 (appeatakenfrom Eng.)(U.K.).
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of Craighead noted that the public policy under which the Lords refused to apply Iragi law
wasfibased a the Charter of the United Nations and the resolutions which were made under
it.0** He statedf{A] principle of English public policy which was purely domestic or
parochial in character would not provide clear and satisfying grounds for disapfign

primary rule which favours thex loci delictio*

Related to the public policy exception Article 26 is thefimandatory provisioris
exception inArticle 16> Differences among EU states on what are mandatory provisions
of forum law are likelyto lead to nonniform results and forum shoppifiy.When a court
rejects the law chosen under the regulation because that law violates mandatory provisions
of forum law, the court will apply those mandatory provisiodsticle 16 is an overriding
choice-of-law principle. The uncertainty created by the mandatory law exception can be
alleviated by giving guidance &swhat laws can qualify as internationally mandatSry.

IV. A CONSEQUENCESBASEDAPPROACHTO CHOICE OF LAW

Not all scholars who apply econamanalysis to choice of law agree that conflicts
rules should be simplgredictable and disregard consequenceSor example, Professor
Ralf Michaels states that if only one jurisdiction is likely to experience the consequences of
choosing law, itis fefficient to apply that jurisdictioss law®® Judicial decisions that
appear to be chaotic and unpredictable are often the result of misunderstanding and
misapplying consequentmsed approaches rather than defects inherent in those
approached’ Determining the policies served by a comntaw rule or a statute requires
thoughtful research and analysislentifying those purposes, however, is essential to proper

33 Id.at 1116.

34. Id.

35. Rome ll,supranotel, art. 16

36. This has been the case in the United Statés.DeSantis v. Wackenhut Corp., 7$3W.2d670, 681
(Tex. 1990) (refusing to enforce provision choosing Florida lawich would enforce noncompetition agreement
of Texas employee and violaffundamenta Texas policy) In re Autonation, 228 S.W.3d 66%68 70 (Tex.
2007) (enforaiag provision choosing Florida forum even though Florida court will enforce noncompetition agreement
invalid under Texas law).

37. Cf. RESTATEMENT (SECOND) OF CONFLICT OF LAwS § 187 cmt. g (1971)hereinafterRESTATEMENT
(SeconD)] (describing when the parti@choice of law is ineffective because the chosen law violates a
fifundamental policy of another staje

To befifundamentaf a policy must in any event be a substantial oBrcept perhaps in the case of
contracts relating to wills, a policy of this sort will rarely be found in a requirement, such as the
statute of fraudsthat relates to formalitiesNor is such policy likely to be represented by a rule
tending to become obste, such as a rule concerned with the capacity of married wamdry

general rules of contract law, such as those concerned with the need for consid@atibre other

hand, a fundamental policy may be embodied in a statute which makes one orndsref kiontracts

illegal or which is designed to protect a person against the oppressive use of superior bargaining
power. Statutes involving the rights of an individual insured as against an insurance company are an
example of this sortTo beffundamentab within the meaning of the present rule, a policy need not

be as strong as would be required to justify the forum in refusing to entertain suit upon a foreign cause
of action under the rule of § 96éction contrary to public poliy.

Id. (citatiors omitted.

38. SeeMichaels,supranote 16, at 168 (filf only one state is interested in regulatidfalse conlictd, it is
efficient, under both Pareto [everybody affected better off] and Kadittks [benefits exceed costs] criteria, to
give jurisdiction to that stat®); see alsoTrachtmansupranotel5, at 77

39. See, e.g.Dym v. Gordon, 209 N.E.2d 79295 (N.Y. 1965) (finding a spurious policy underlying the
Colorado guest statute)yerruledby Tooker v. Lopez, 249 N.E.2d 39397(N.Y. 1969).
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application of that rule or statute, even in a purely domestic cofite@ften in caes
confined to a single jurisdiction, the result of litigation is in doubt because there are
conflicting reasonable contentions as to what rule applies or the result reached under that
rule in a particular factual conte¥t. Why should choicef-law rulesbe singled out for
reduction to rigid simplicity rather than rules of tort, contract, and other substantive areas?
The answer may lie in the fact that some-Evdeconomics scholars do not regard choice
of-law rules as substantive, but as aspeftgrocedure the simpler the bettéf. It is
possible to shape choigd-law rules that take account of consequences and that also
provide reasonable predictability.

There are four main requirements for a consequenassd approachFirst, the court
must determine whether the states that have a contact with the parties or with the transaction
have conflicting laws. Second, if there are conflicting laws, the court must determine the
policies underlying those lawsThird, the court must decide whethéra statés law is not
applied, that state is likely to experience a consequence that its policy seeks to avoid.
Fourth, application of the law of a state that will experience consequences must be fair to the
parties in the light of their contacts withat state.

Ideally, the court should choose the law that will advance the policies of the chosen
state and not cause consequences in any other state that the otfsclastatare intended to
avoid. If this is not possible, the court should explaie tiesult in terms of consequences.
Why has the court decided to avoid consequences in the chosen state and impose
consequences on other statd’@asonable persons may disagree with the court, but at least
the opinion will deal directly with the issuesattare at the core of sensible choice of law.

V. ISROME Il CONSISTENT WITH ACONSEQUENCESBASED APPROACH TO
CHOICE OFLAW?

Subsection 2 ofirticle 4, which chooses the law of the counfiyhere the person
claimed to be liable and the person sustaining damage both have their habitual
residence) is consequencdsasel. This is the jurisdiction most likely to have its policies
affected by the determination of whether the injured party is to be compensated and by what
amount. If Professor Joseph Bedhe reporter for the first Restatement of Conflict of Laws,
had added this exception to his plafevrong rule? there probably would have been no
ficonflicts revolutio in the United StatesThe commorresidence exception would have
eliminated the cges in which U.S. courts first perceived that it made no sense to apply the
law of the place of injury?

40. Seee.g, In re Bay Area CitizensAgainst Lawsuit Abuse, 982 S.W.2d 371, 380 (Tex. 1988purts
also look to legislative intent when construingtatute. To determine legislative intent, courts may consider the
language of the statute, the legislative history, the nature and object to be obtained, and the consequences that
would follow from alternate constructioggcitations omitted).

41. See, e.g Peevyhouse v. Garland Coal & Mining Co., 382 P.2d 1049 (Okla. 1962) (holding that land
owner is only entitled to compensation in the amount of reduced market value when mining cdidpaot
performpromised restoratiorthoughfour justices dissert).

42. SeeO@Hara & Ribstein,supra note21, at 639 (f{C]olleagues and higher courts are much less likely to
attempt to vigilantly protect choice of law precedents than they are to protect precedersisapieatforum
substantive lavd).

43. RESTATEMENT OFCONFLICT OFLAWS § 378 (1934).

44. Seee.qg, Clark v. Clark, 222 A.2d 20210(N.H. 1966) (refusing to apply guest statute of state of injury to
suit between forum residents); Babcock v. Jackson, 191 N.E.2@2485 (N.Y. 1963) (same).
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The commorresidence rule is most questionable when the rights of third parties are
affected. For example, a husband, resident in states Xrivingin state Y with his wife as a
passengerHe injures his wife when he collides with an automobile drivg a Y resident.

The wife sues, not her husband, but the Y resident, to recover for her injdies.Y
resident contends that the husb@néault dso caused the wifs injuries and seeks to
implead the husband for contributiokinder the law of the marital residence, however, the
husband is immune from tort liability to his wifé&Jnder similar circumstances the Supreme
Court of Wisconsin appliethe law of the state where the collision occurred @aretturned

its previously adoptedommondomicile exception to the plaa#-wrong rule?®

Article 4(2)5 commorresidence exception would be more consistent with a
consequencelsased aproach if after the word$isame country it added fior different
countries with laws that would reach the same rés@ne of the more sensible comments
in the Second Restatement of Conflict of Laws is comment i in § @Mfen certain
contacts invaling a tort are located in two or more states with identical local law rules on
the issue in question, the case will be treated for chafit@w purposes as if these contacts
were grouped in a single staf8.

The commorresidence exception is consistevith a consequencdsased analysis if
(1) only the injured person and the party claimed to be liable are involved, and (2) the place
of injury imposes less liability or less compensation than the pérésislence.A different
conclusiorresultswhen the place of injury imposes liability that the common residence does
not, particularly when the tortfea€brconduct is intentional.The place of injury has a
policy of deterring conduct that it regards as undesirablet policy will be thwartedf the
tortfeasor is subjected to no or lesser liability under the law of the common resiflence.
Article 7, covering fienvironmental damagi,recognizes this policy of deterrence by
allowing the person seeking compensation for damage to chose betwiem tiiche place
of injury or fithe law of the country in which the event giving rise to the damage ocaiffred.
fWhereaé number 25, preceding the text of the regulation, explains:

[The policy] which provides that there should be a high level of ptiote based

on the precautionary principle and the principle that preventive action should be
taken, the principle of priority for corrective action at source and the principle
that the polluter pays, fully justifies the use of the principle of discrifmgan
favour of the person sustaining the dam#ge.

Article 14(1)(b) gives the parties toffreely negotiated commercial agreement the
ability to choose the law applicable to their reontractual obligation¥. This is likely to
induce better draftop of choiceof-law provisions. The consensus of U.S. courts is that
parties may agree on the law applicable to to&samdthatis a bigfifod they do so with

45, Zelinger v. State Sand & Gravel Cd56 N.W.2d 466, 47273 (Wis. 19@) (involving child-parent
immunity from suit).

46. RESTATEMENT (SECOND), supranote37, § 145 cmt. i.See also id§ 186 cmt. ¢ (making same statement
with regard tdcontacts involving a contragt

47. SeeAcme Circus Operating Co. v. Kuperstock, 711 F.2d 15386 154th Cir. 1983) ffiThe State of
Florida would have a strong governmental interest in insuring that infringements of existing rights of publicity do
not occur within its borderd); Kammerer v. Western Gear Corp., 635 P.2d 708, 71&I(\W®81) (\Where the
most significant relationships were in California and where the conduct and acts as to the fraud and
misrepresentation were accomplished in California that state has a specific interest to be f)rthered

48. Rome Il, sipranotel, art. 7.

49. |d. preliminary recital5.

50. Id. art. 14(1)(b)
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reasonable clarity: Many cases have litigated the issue of whether the pactieice-of-
law agreement includes tort isstfeer rules characterized @procedurad by most U.S.
courts, such as statutes of limitations and burden of gfodhe following choiceof-law
provision would annually eliminate thousands of lawgbikable hours in the U.S

The parties select the law of X, excluding the confifelaws rules of X, to govern:

(1) the construction and validity of this contract; (2) any action arising from or in
any way related to this contract no matter what the theory dddtien, whether

tort, contract, or any other; (3) any issue, such as statutes of limitations, burden of
proof, attorney&fees, and prejudgment interdthat will affect the result in a
manner that will induce forum shopping, unless the law of X anigskae will be
unusually difficult for a court in another jurisdiction to apply; (4) the scope of this
choiceof-law agreement (5) the construction of the choicé-forum agreement in
[designate paragraph number in the contrict].

If the law of X invaldates any term of this contract, the parties stipulate that the
choice of X law is a mistake as to that term and should be disregdrdteld the

law applicable to that term is the local law of the state that, with respect to that term,
has the most sigficant relationship to the transaction and the partias.to all

other matters stated above, the law of X shall apply.

51 SeeKuehn v. Childres Hosp, 119 F.3d 12961301 02 (7th Cir. 1997).

52. SeeWatkins & Son Bt Supplies vlams Co., 254 F.3d 60B11(6th Cir. 2001) (holding that choigsf-
law clause that does not mention torts does inciipdemissory fraughi.e., making promises with no intention to
keep them);Rayle Tech, Inc. v. Dekalb Swine Breegjeinc., 133 F.3d 1405, 1409 (11th Cir. 1998) (stating that
clause did not cover torts, but if it did, Georgia conflicts rules would not enforce it); Northwest Airlines, Inc. v. Astraea
Aviation Servs., Inc., 111 F.3d 1388392 95 (8th Cir. 1997) (constiing clause to cover torts arising from failure to
perform contract and enforcing it); Krock v. Lipsay, 97 F.3d,845 (2d Cir. 1996) (construing clause as not
covering fraud claim); Nedlloyd Lines B.V. v. Superior Court, 834 P.2d ,11%85(Cal. 1992)construing clause to
cover tort claim and enforcing ilustice Panelliiffered on construction but indicateéwould enforce the clause if it
covered tortsid. at 11%i 57, as did JusticKennard id. at 1157 58); Barrow v. ATCO Mg. Co., 524 N.E.2d 1313
1315 (Ind. Ct. App. 1988) (holding that the law chosen applies although plaintiff sueoitd for
misrepresentation)

53. SeeWoodling v. Garrett Corp., 813 F.2d §4551 52 (2d Cir. 1987) (holding that the law designated
applies to thefisubstantivé issues of rescission and parol evidence rule, but not tépteeedurad issue of
burden of proof); FedDeposit InsCorp. v. Petersen, 770 F.2d 1442 43 (10th Cir.1985) (holding that absent
an express statement of contrary intention, a choiidew clause does not apply to statutes of limitatidoyan v.
Bron, No. Civ.A.16464 2000 WL 1521478at *11(Del Ch.Oct. 6,2000) (holding that cho&of-law clause does
not, without express reference, include statutes of limitatidwesy; v. Forney, 783 P.2d 47473 (N.M. 1989)
(holding that choicef-law clause does not, without express reference, include statutes of limitatRutsyee
Hughes ElecCorp. v. Citibank Delaware, 15 Cal. Rptr.3d 2289 60 (Cal. Ct. App. 2004)holding that choice
of-law clausés reference télawsd of New York includes both the New York statute of limitations and borrgwin
statute, which would borrow the California limitations and bar the actiteny)brecht & Quist Venture Partners v.
American Med Intd, Inc., 46 Cal.Rptr.2d 33 38 (Cal. Ct. App. 1995) (stating that because California no longer
adheres to the tra@inal characterization of statutes of limitations as procedural, a ebfeime clause referring to
fAlawsdincludes statutes of limitations).

54. SeeSchwaris Sales Enter v. SIG Rack, Inc., 476 F.3d 594596 97 (8th Cir. 2007) (holding that
choiceof-law clause selecting Wisconsin law did not include prejudgment interest).

55. See id.at 597(stating that forum law, nohe law chosen in a choia#-law provision, determines the
effect of the provision).

56. SeeYavuz v. 61 MM, Ltd., 465 F.3d 41830 (10th Cir. 2006) (holding that when contract contains
both choie-of-law and choicef-forum clauses, the forum clause is construed under the chosen law).

57. Cf. RESTATEMENT (SECOND), supranote37, 8 187 cmt e (filf the parties have chosen a law that would
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As indicated abové® most U.S. courts have characterized statutes of limitation and
burden of proof afiprocedurad for conflicts purposes with the result that forum law applies
to those issues although the law of another jurisdiction applies fsudbtantivé issues.
For choiceof-law purposes, any rule that would affect the outcome in a manner that induces
forum shopping shdd be characterized asubstantivey Possible exceptions are foreign
rules, such as those governing -fial discovery’® that, if applied, would require
substantial and repeated efforts by forum lawyers and jud&esne Il wisely includes
within thescope of its rules time limits for bringing suit and burden of pfbof.

Heads of damagéselements of harmsuch as pain and sufferinghat are
compensabl@ are treated as substantive and subjected to chufit@w analysis® Most
courts als treat statutory limits on damages as substafftivie. 2006, the House of Lords
disagreed and applied New South Wales law but met 8buth Walesstatutory ceilings on
damage$§® Aside from statutory limits on damages and perhaps a court opinion that
imposes a specific ceiling on a head of dam&§esurts treat quantification of damages as
procedural and apply forum standards to determine proper compensation for such
norpecuniary elements of harm as pain and sufferi@ge of the leading English tresdis
on conflict of laws reflects the traditional viewA distinction must be drawn between
remoteness and heads of damages, which are questions of substance governdexby the
causae and the measure or quantification of damages, which is a questimoazfdure
governed by théex fori.6>

It makes no sense to treat quantification of damages as procedlotiing is more
likely to induce forum shopping tha venue that considers its high levels of compensation
as manna for the injured and aggrievefithe world®® Does Rome Il correct this

invalidate the contract, it can be assumed that they did so by midfakewever, the chosen law is that of the
state of the otherwise applicable law under the rule of § 188 [most significant metagpih this law will be
applied even when it invalidates the contraStch application will be by reason of the rule of § 188, and not by
reason of the fact that this was the law chosen by the parties.

58. Seesupranote53.

59. The extensive scope of pmgal discovery is one of the reasons that U.S. courts agaehdorums for the
aggrieved and injured of the worl&GeePiper Aircraft Co. v. Reyno, 454 U.S. 235, 252 n.18 (1981) (listing-U.S.
style pretrial discovery as one of the reasons that U.S. forums are attractive to litidaigs)ot necessary to
bring suit in the U.S. to use U.S. discoverg8 U.S.C. § 1782(a) (2000) permits federal district court judges to
order persons present in the district to give testimony or produce docuifeenise in a proceeding in a foreign
or international tribunab.

60. Rome ll,supranotel, arts. 2215(h).

61. SeeSlater v Mexican Nafl R.R., 194 U.S. 120, 126 (1904§{\]e may lay on one side as quite
inadmissible the notion that the law of the place of the act may be resorted to so far as to show that the act was a
tort, and then may be abandoned, leg\ime consequences to be determined according to the accident of the place
where the defendant may happen to be cadight

62. Seege.g, Marmon v. Mustang Aviation, 430 S.W.2d 182, 194 (Tex.8)96pplying Colorado statutory
limit on wrongful death recovery); John Pfeiffer Pty. Ltd. v. Roger&@f00) 203 C.L.R. 503 paras. 198200
(Austl.) (applying limit in New South Wales workérsompensation law to action brought iugtralian Capital
Territory).

63. Harding v. Wealands, [2@) UKHL 32, [2007] 2 A.C. 1(appeal taken from Eng(J.K.). SeeRussell J.
Weintraub,Choiceof Law for Quantification of DamagesA Judgment of the House of Lords Makes a Bad Rule
Worse 42 TEX. INTA L.J. 311, 315(2007).

64. SeeCunningham v. Quaker Oats Co., 107 F.R.D. 66, 73 (W.Y2.N985) (treating as substantive a
statement of the Supreme Court of Canada @zatadian law placesn upper limit o norpecuniary loss); Baird
v. Bell Helicopter Textron, 491 F. Supp. 1129, 105D (N.D. Tex. 1980)stating thatunder Canadian law
$100,000 should be the upper liffot norpecuniary losss except in extraordinary circumstanges

65. 1 ALBERT VENN DICEY & J.H.C.MORRIS THE CONFLICT OF LAWS 192 (Lawrence Collins et al. eds.,
14th ed. 2006).

66. SeePiper Aircraft 454 U.S.at 252 n.18(listing fijury trialso with their attendant generous verdicts as a
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aberration? A prior draft of the regulation included quantification of damages within its
scope onlyfin so far as prescribed by laW. This appears to mean that if the jurisdiction
selected by the regulatiGnrules has a statutory limit on recovery, that limit appli€mn

March 14,2005, | spoke at a conference in Brussels devoted to the discussion of that Rome
Il draft. | urged revision of the scope provision to include all aspects of quantifying
damage$® The scope provision now includéthe existence, the nature and the assessment
of damage or the remedy claiméd. This language may be broad enough to incorporate my
suggestion, but Professor Hay does not think so.

A series of statements by the Bpean Parliament and the Council of the European
Union precede the articles of Rome iWhereaé number 33 is relevant to quantification of
damages:

According to the current national rules on compensation awarded to victims of
road traffic accidents, ken quantifying damages for personal injury in cases in
which the accident takes place in a State other than that of the habitual residence
of the victim, the court seised should take into account all the relevant actual
circumstances of the specific vietj including in particular the actual losses and
costs of aftecare and medical attentidh.

Insofar as this statement refers to the pecuniary costs of medical care, applying the law
of fithe country in which the damage occamss directed by article 4)lwill not prejudice
an injured claimant. Suppose that he or she resides elsewhere where medical costs are
higher andreceives posinjury treatmenthere The law of the country where the damage
occurred, assuming it has no statutory ceilingsr@imbursing medical expenses, should
include those actual costs in assessing compensation for the injury.

The problem occurs with npecuniary damages such as pain and suffering or loss of
enjoyment of life. If the injured persoi habitual residence gerously compensates these
elements of damage but the place of injury does not, the plaintiff should recover under the
law of his or her residence if it is fair to impose that law on the defendaigt.fair if the
defendant and plaintiff share the sanmaditual residenceArticle 4(2) permits this recovery.

It is also fair if the defendant does not share the plaistifsidence but resides, not where

the injury occurred, but in a country that affords the same generous compensation as the
country inwhich the plaintiff residesAs Chief Justice Roger Traynor of the Supreme Court

of California statedfiA defendantannot reasonably complain when compensatory damages
are assessed in accordance with the law of his domicile and plaintiffs receiveentharo

they would havdiad they been injured at hor@.

rea®n whyfiAmerican courts . . are extremely attractive to foreign plaintdfs

67. Commission Proposal for a Regulation of the European Parliament and the Council on the Law
Applicable to Mn-Contractual Obligationsi{Rome 10), art. 11(¢, COM (2003) 427 fina{July 22, 2003).

68. SeeRussell J. WeintraulRome |l and the Tension betweeredictability and Flexibility 41 Rivista di
Diritto Internazionale Privato e Processuale 561-6642005) (publishing my statement at the conference).

69. Rome ll,supranotel, at. 15¢).

70. SeePeter HayContemporary Approaches to N@ontractual Obligations in Private International Law
(Conflict of Laws) and the Eapean Communifg iRome 16 Regulation,EUR. LEGAL F. 1-137, 1148 (42007)
(AThe unfortunate terminology in Art. 15(caésessmedtdoes not change what seems to have been the common
understanding of all parties (Council, Parliament, and the Gssiwn): That thelex fori applieso). Professor
Hay agrees with me théft]his would be an unfortunate resaltd.

71. Rome I, sipranotel, preliminary recitaB3.

72. Reich v. Purcell, 432 P.2at 731
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Another situation in which it is fair to impose the law of plaiGiffesidence on a
defendant who does not share plaidiffesidence is when plaintiff is a passenger in an
automobile driven bydefendant who picked up plaintiff at plaint#fresidence and then
drove across the border to the country where the injury occliredticle 4 would not
permit application of the law of plaint@ residence in these two circumstangekess the
cryptic language of article 4(3jimanifestly more closely connectéd;an be stretched to
encompasthem.

Article 4(3) would better comply with the lamndeconomics commentatdrdesire
for predictability and with a consequendmssed approach if it based the exception to place
of injury on the fact that another country would experience the effects of the choice of law.
This can be empirically verifiedThe language ofrticle 7(1) of the Rome Conventiomo
the Law Applicable to Contractual Obligatidhisuggestshe following formulation

When, in the light of the nature and purpose of the laws applicable to the
tort/delict in he countries that have contacts with the parties and the occurrence
and the consequences of the application orapplication of those laws, it is
clear that the law of a country other than that indicated in paragraphs 1 or 2
should apply, the law of thather country shall apply.

If the plaintiffés residence is not the place of injury, it may be unfair to impose the law
of that residence on the defendaiihe most common situation in which it is unfair is when
the plaintiff is injured by a defendargsident in the place of injury who has had no previous
contact with the plaintiff. The level of recovery available at defendamnesidence is likely
to determine the amount of liability insurance that defendant purchabBegendanis
liability shouldnot vary with the residence of the plaintiff.

VI. CONCLUSION

Rome Il provides reasonably foreseeable answers to ehbleg issues.The various
exceptions to the regulatirules create the major predictability probler(i) the cryptic
fimore closly connected exception that appears in the general rule of article 4 and in
several other article$2) thefipublic policyd exception of article 26and(3) thefimandatory
provision® exception of article 16.The uncertainty caused by these exioest can be
alleviated by(1) replacing theimore closely connectédanguage with a reference to the
country that will experience the consequences if its law is not applied; (2) providing that if a
court refuses ofipublic policyd grounds to applyhe law that Rome Il selects, the court is
not to seize this excuse to apply its own law, but is to dismiss without affecting the
plaintiffés ability to sue elsewherand(3) giving some guidance as to what can qualify as
internationallyfimandatorg forum law.

The common residence exception to application of the law of the place of damage is
partially, but insufficiently, consequences orientd®iome Il gets high marks for including

73. SeeFoster v. Leggett, 484 S.W.2d 82829 (Ky. 1972) (applying law of the residence of ttheceasd
guest passenger when planned round trip from Guessidence resulted in fatal injury in another state).

74. ARome Convention on the Law Applicable to Contractual Obligatjcar$. 7(1), Jan. 26, 1998998
0.J. (C 27) 34 (AWhen applying under this Convention the law of a country, effect may be given to the mandato
rules of the law of another country with which the situation has a close connection, if and in so far as, under the
law of the latter country, those rules must be applied whatever the law applicable to the cémtraasidering
whether to give effdcto these mandatory rules, regard shall be had to their nature and purpose and to the
consequences of their application or rapplicationo).
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time limitations and burden of proof within the scope of its rulést is to achieve its main
purpose of making the result independent of the forum, Rome Il should clearly indicate that
guantification of damages is also within its scope.
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VII. APPENDIX

Regulation (EC) No 864/20070f the European Parliament and of the Counit of 11
July 2007 on the law applicable to noftontractual obligations (Rome Il), Official
Journal L 199, 31/07/2007 p. 40

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Communityingratticular
Articles 61(c) and 67 thereof,

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Economic and Social Comhittee.

Acting in accordance with the procedure laid down in Article 251 of the Trealein t
light of the joint text approved by the Conciliation Committee on 25 June 2007.

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area
of freedom, security and justiceFor the progressive establishment of sunhasea, the
Community is to adopt measures relating to judicial cooperation in civil matters with a
crossborder impact to the extent necessary for the proper functioning of the internal market.

(2) According to Article 65(b) of the Treaty, these measumes to include those
promoting the compatibility of the rules applicable in the Member States concerning the
conflict of laws and of jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed
the principle of mutual recogiion of judgments and other decisions of judicial authorities
as the cornerstone of judicial cooperation in civil matters and invited the Council and the
Commission to adopt a programme of measures to implement the principle of mutual
recognition.

(4) On 30 November 2000, the Council adopted a joint Commission and Council
programme of measures for implementation of the principle of mutual recognition of
decisions in civil and commercial mattérShe programme identifies measures relating to
the harmonis@n of conflictof-law rules as those facilitating the mutual recognition of
judgments.

(5) The Hague Programrhadopted by the European Council on 5 November 2004,
called for work to be pursued actively on the rules of conflict of laws regarding non
contractual obligations (Rome II).

(6) The proper functioning of the internal market creates a need, in order to improve
the predictability of the outcome of litigation, certainty as to the law applicable and the free

1. 0JC 241, 28.9.2004, p. 1.

2. Opinion of the European Parliament of 6 July 2005 (OJ C 157 E, 6.7.2006, p. 371), Council Common
Position of 25 September 2006 (OJ C 289 E, 28.11.2006, p. 68) and Position of the European Parliament of 18
Januay 2007 (not yet published in the Official JournaBuropean Parliament Legislative Resolution of 10 July
2007 and Council Decision of 28 June 2007.

3. 0JC12,15.1.2001, p. 1.

4. 0JC53,3.3.2005, p. 1.
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movement of judgments, for the conflizt-law rules in the Member States to designate the
same national law irrespective of the country of the court in which an action is brought.

(7) The substantive scope and the provisions of this Regulation should be consistent
with Council Regulation (ECNo 44/20010f 22 December 2000 on jurisdiction and the
recogtition and enforcement of judgments in civil and commercial matBrsissels I) and
the instruments dealing with the law applicable to contractual obligations.

(8) This Regulation should apply irrespective of the nature of the court or tribunal
seised.

(9) Claims arising out o&cta iure imperiishould include claims against officials who
act on behalf of the State and liability for acts of public authorities, including liability of
publicly appointed officéholders. Therefore, these matters should beleded from the
scope of this Regulation.

(10) Family relationships should cover parentage, marriage, affinity and collateral
relatives. The reference in Article 1(2) to relationships having comparable effects to
marriage and other family relationships shibbe interpreted in accordance with the law of
the Member State in which the court is seised.

(11) The concept of a nesontractual obligation varies from one Member State to
another. Therefore for the purposes of this Regulation-nontractual obligabn should be
understood as an autonomous conceélgte conflictof law rules set out in this Regulation
should also cover necontractual obligations arising out of strict liability.

(12) The law applicable should also govern the question of the capacihcur
liability in tort/delict.

(13) Uniform rules applied irrespective of the law they designate may avert the risk of
distortions of competition between Community litigants.

(14) The requirement of legal certainty and the need to do justice in individses
are essential elements of an area of justi€lis Regulation provides for the connecting
factors which are the most appropriate to achieve these objectiVé®refore, this
Regulation provides for a general rule but also for specific rulesiarmertain provisions,
for andescape claugsvhich allows a departure from these rules where it is clear from all the
circumstances of the case that the tort/delict is manifestly more closely connected with
another country.This set of rules thus caiges a flexible framework of conflictf-law rules.
Equally, it enables the court seised to treat individual cases in an appropriate manner.

(15) The principle of thdex loci delicti commissis the basic solution for nen
contractual obligations in viradly all the Member States, but the practical application of the
principle where the component factors of the case are spread over several countries varies.
This situation engenders uncertainty as to the law applicable.

(16) Uniform rules should enhandeetforeseeability of court decisions and ensure a
reasonable balance between the interests of the person claimed to be liable and the person
who has sustained damageA connection with the country where the direct damage
occurred kex loci damn) strikesa fair balance between the interests of the person claimed
to be liable and the person sustaining the damage, and also reflects the modern approach to
civil liability and the development of systems of strict liability.

5. 0OJL 12, 16.1.2001, p. 1Regulation as last amended by Regulation (EC)1X®1/2006(0J L 363,
20.12.2006, p. 1).
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(17) The law applicable should be eehined on the basis of where the damage
occurs, regardless of the country or countries in which the indirect consequences could
occur. Accordingly, in cases of personal injury or damage to property, the country in which
the damage occurs should be thardoy where the injury was sustained or the property was
damaged respectively.

(18) The general rule in this Regulation should beléieloci damniprovided for in
Article 4(1). Article 4(2) should be seen as an exception to this general principlengraat
special connection where the parties have their habitual residence in the same country.
Article 4(3) should be understood as@ncape claus$drom Article 4(1) and (2), where it is
clear from all the circumstances of the case that the tort/delimanifestly more closely
connected with another country.

(19) Specific rules should be laid down for special torts/delicts where the general rule
does not allow a reasonable balance to be struck between the interests at stake.

(20) The conflictof-law rule in matters of product liability should meet the objectives
of fairly spreading the risks inherent in a modern Higgthnology society, protecting
consumer8health, stimulating innovation, securing undistorted competition and facilitating
trade. Creation of a cascade system of connecting factors, together with a foreseeability
clause, is a balanced solution in regard to these objectiVks.first element to be taken
into account is the law of the country in which the person sustaining the danthes loa
her habitual residence when the damage occurred, if the product was marketed in that
country. The other elements of the cascade are triggered if the product was not marketed in
that country, without prejudice to Article 4(2) and to the possjbdita manifestly closer
connection to another country.

(21) The special rule in Article 6 is not an exception to the general rule in Article 4(1)
but rather a clarification of it.In matters of unfair competition, the confliot-law rule
should protectompetitors, consumers and the general public and ensure that the market
economy functions properlyThe connection to the law of the country where competitive
relations or the collective interests of consumers are, or are likely to be, affected generally
satisfies these objectives.

(22) The norcontractual obligations arising out of restrictions of competition in
Article 6(3) should cover infringements of both national and Community competition law.
The law applicable to such n@ontractual obligationshould be the law of the country
where the market is, or is likely to be, affectdd.cases where the market is, or is likely to
be, affected in more than one country, the claimant should be able in certain circumstances
to choose to base his or her olaon the law of the court seised.

(23) For the purposes of this Regulation, the concept of restriction of competition
should cover prohibitions on agreements between undertakings, decisions by associations of
undertakings and concerted practices which hess¢heir object or effect the prevention,
restriction or distortion of competition within a Member State or within the internal market,
as well as prohibitions on the abuse of a dominant position within a Member State or within
the internal market, whersuch agreements, decisions, concerted practices or abuses are
prohibited by Articles 81 and 82 of the Treaty or by the law of a Member State.

(24) &nvironmental dama@sshould be understood as meaning adverse change in a
natural resource, such as watland or air, impairment of a function performed by that
resource for the benefit of another natural resource or the public, or impairment of the
variability among living organisms.

(25) Regarding environmental damage, Article 174 of the Treaty, whiclidesothat
there should be a high level of protection based on the precautionary principle and the
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principle that preventive action should be taken, the principle of priority for corrective
action at source and the principle that the polluter pays, fudtifigs the use of the principle

of discriminating in favour of the person sustaining the damdge question of when the
person seeking compensation can make the choice of the law applicable should be
determined in accordance with the law of the Men&tate in which the court is seised.

(26) Regarding infringements of intellectual property rights, the universally
acknowledged principle of thex loci protectionisshould be preservedror the purposes
of this Regulation, the termntellectual propest rightsd should be interpreted as meaning,
for instance, copyright, related rights, the sui generis right for the protection of databases
and industrial property rights.

(27) The exact concept of industrial action, such as strike action coldckares
from one Member State to another and is governed by each Membés 8ttmal rules.
Therefore, this Regulation assumes as a general principle that the law of the country where
the industrial action was taken should apply, with the aim of protedkia rights and
obligations of workers and employers.

(28) The special rule on industrial action in Article 9 is without prejudice to the
conditions relating to the exercise of such action in accordance with national law and
without prejudice to the legatatus of trade unions or of the representative organisations of
workers as provided for in the law of the Member States.

(29) Provision should be made for special rules where damage is caused by an act
other than a tort/delict, such as unjust enrichmemgotiorum gestioand culpa in
contrahendo

(30) Culpa in contrahenddor the purposes of this Regulation is an autonomous
concept and should not necessarily be interpreted within the meaning of nationdt law.
should include the violation of the duty disclosure and the breakdown of contractual
negotiations. Article 12 covers only nogontractual obligations presenting a direct link
with the dealings prior to the conclusion of a contradtis means that if, while a contract is
being negotiated, agpson suffers personal injury, Article 4 or other relevant provisions of
this Regulation should apply.

(31) To respect the principle of party autonomy and to enhance legal certainty, the
parties should be allowed to make a choice as to the law applicablexdércontractual
obligation. This choice should be expressed or demonstrated with reasonable certainty by
the circumstances of the casé/here establishing the existence of the agreement, the court
has to respect the intentions of the partisotedion should be given to weaker parties by
imposing certain conditions on the choice.

(32) Considerations of public interest justify giving the courts of the Member States
the possibility, in exceptional circumstances, of applying exceptions based onpmligyc
and overriding mandatory provisioni particular, the application of a provision of the law
designated by this Regulation which would have the effect of causingamopensatory
exemplary or punitive damages of an excessive nature to be awaagiedepending on the
circumstances of the case and the legal order of the Member State of the court seised, be
regarded as being contrary to the public policy (ordre public) of the forum.

(33) According to the current national rules on compensation adaodeictims of
road traffic accidents, when quantifying damages for personal injury in cases in which the
accident takes place in a State other than that of the habitual residence of the victim, the
court seised should take into account all the relevetntah circumstances of the specific
victim, including in particular the actual losses and costs of-aeftex and medical attention.
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(34) In order to strike a reasonable balance between the parties, account must be taken,
in so far as appropriate, of thales of safety and conduct in operation in the country in
which the harmful act was committed, even where the-aomtractual obligation is
governed by the law of another countr¥he term&ules of safety and condécthould be
interpreted as referringo all regulations having any relation to safety and conduct,
including, for example, road safety rules in the case of an accident.

(35) A situation where confliebf-law rules are dispersed among several instruments
and where there are differences betw#igose rules should be avoided@his Regulation,
however, does not exclude the possibility of inclusion of conflidaw rules relating to
non-contractual obligations in provisions of Community law with regard to particular
matters.

This Regulation shdd not prejudice the application of other instruments laying down
provisions designed to contribute to the proper functioning of the internal market in so far as
they cannot be applied in conjunction with the law designated by the rules of this
Regulation The application of provisions of the applicable law designated by the rules of
this Regulation should not restrict the free movement of goods and services as regulated by
Community instruments, such as Direct@00/31/ECof the European Parliament and of
the Council of 8 June 2000 on certain legal aspettmformation society services, in
particular electronic commerce, in the Internal Market (Directive on electronic comrherce).

(36) Respect for international commitments entered into by the Member States means
that this Regulation should not affect intefamal conventions to which one or more
Member States are parties at the time this Regulation is adoptedhake the rules more
accessible, the Commission should publish the list of the relevant conventions in the Official
Journal of the European Union the basis of information supplied by the Member States.

(37) The Commission will make a proposal to the European Parliament and the
Council concerning the procedures and conditions according to which Member States would
be entitled to negotiate and comgé on their own behalf agreements with third countries in
individual and exceptional cases, concerning sectoral matters, containing provisions on the
law applicable to nowcontractual obligations.

(388) Since the objective of this Regulation cannot beicefitly achieved by the
Member States, and can therefore, by reason of the scale and effects of this Regulation, be
better achieved at Community level, the Community may adopt measures, in accordance
with the principle of subsidiarity set out in Articleod the Treaty. In accordance with the
principle of proportionality set out in that Article, this Regulation does not go beyond what
is necessary to attain that objective.

(39) In accordance with Article 3 of the Protocol on the position of the United
Kingdom and Ireland annexed to the Treaty on European Union and to the Treaty
establishing the European Community, the United Kingdom and Ireland are taking part in
the adoption and application of this Regulation.

(40) In accordance with Articles 1 and 2 bétProtocol on the position of Denmark,
annexed to the Treaty on European Union and to the Treaty establishing the European
Community, Denmark does not take part in the adoption of this Regulation, and is not bound
by it or subject to its application,
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