SGS v. Philippinesand the Role of ICSID

Tribunals in Investor-State Contract Disputes

MATTHEW WENDLANDT
SUMMARY
l. INTRODUGCTION. ¢ttt ttttttteeeeetttssesnsnssesssassesesssasesssssssmaasssessessnssesssssnnseesesnnnnes 524
. A BRIEFHISTORY OFPRIVATE INTERNATIONAL INVESTMENT ..cccvvviiieieiiiineeeeennns 526
A. Bilateral Investment Treaties (BITS)........coovvviiiiiiiiiiiccciiiie e eeeeeeees 526
B. International Centre for the Settlemeftinvestment Disputes (ICSID)..529
1. A Forum for the Resolution of BIT Claims.............ccceeeiiniiicccieeennn. 529
2. The Source of ICSID JurisdiCtion.............ccuvvvviuiiicccieiiie e 530
3. The Effect of Umbrella Clauses..............ouvvvviiiiiiecciiiiiiii e, 532
1. BIT CLAIMS AND CONTRACT FORUM-SELECTION CLAUSES......ccvvuiiiieeiiineerenenes 533
A, LanCo V. ArgentiNa........oooiiiviiiiiiie v e e e e 533
B.  Vivendi V. ArgentiNa...........uciiiiiie e icicieees et 534
V. THE SGSCASES. OF CONTRACT CLAIMS AND FORUM-SELECTION CLAUSES....... 537
A. Declining Jurisdiction over Contract Claims: The Approacls@as v.
PaKiStaN......cii i — 537
1. BacCKgroUNd.......cccooiiiiiiiiiieeeeeee et eeee s 537
2. ANAIYSIS ..ot err e ———————— 538
B. Accepting Jurisdiction Over Contract Claims: The ApproacB®GS v.
L 0 T1 T ] 1 = USRS 542
1. BacCKgroUNd.......cccooiiiiiiiiiieeeeeee et eeee s 542
2. ANAIYSIS ..ot erre e —————— 546
V. EVALUATING THE ROLE OFICSID TRIBUNALS: THE SHORTCOMINGS OF A
ADECIDE EVERYTHINGO APPROACH. ......cccetiiiiitieiciiitieees e s s e e sensasessresaeeseeenans 549
A. Consent Controls: The BIT as an Agreement to Arbitrate................. 549
B. Certainty in anUncertain World? Choices Facing ICSID Tribunals....551
VI. (600) V(o1 10 1S (@] PSP 555

The University of Texas School of Law, J.D. expecteayNM008.

523



524 TEXAS INTERNATIONAL LAW JOURNAL [VoL. 43523

l. INTRODUCTION

Few areas of international law have undergone more change in the lastriitaty
than the relationship between investors and the foreign countries in whichintiesy.
Bilateral investment treaties (BITs), which govern the relationship between investors of one
state and the government of another, have been increasingly prevalent since tHe 1h960s.
addition to providing a number of substantive protectionsitrnational investors, many
BITs provide forinvestorstatearbitration before the International Center for the Settlement
of Investment Disputes (ICSIB).Established by the World Bank in 1966, ICSID provides
an arbitrationand conciliation forum to all states who are signatories to the ICSID
Conventior®  Dispute resolution clauses in BITs overwhelmingly provide for ICSID
arbitration, either exclusively or as an available altern&ti@onsequently, the increase of
BITs ha seen a corresponding surge in ICSID arbitratioriEhe stakes in this type of
arbitration are substantial, with most awards constituting hundreds of millions of dollars.

ICSID is a forum that resolves foreign investment disputes, defined as disputes
fibetween an investor from one country and a government that is not its own that relat[e] to
an investment in the host coundy. It is important to note that today ICSID arbitration
generally arises in one of two ways.

In the first situation, an investavho has contracted with another private party in the
host country claims that the host country has breached substantive provisions of.the BIT
For example,the investormay claimthat the host countryexpropriaéd an investment
without compensation attid not afford the investdiair andequitable treatment. Thui
addition to any private cause of action against the private party, an investor has a claim

1. RUDOLF DOLZER & MARGRETESTEVENS, BILATERAL INVESTMENT TREATIES Xii (1995)

2. SeeU.N. CONF. ON TRADE AND DEV.(AUNCTADQ), BILATERAL INVESTMENT TREATIES,
19591999, at 20, U.N. Doc. NCTAD/ITE/IIA/2 (2000); UNCTAD, BILATERAL INVESTMENT TREATIES
IN THE MID-1990s, at 9495, U.N. Doc. UNCTAD/ITE/IT/7 (1998) See generallyUNCTAD, New York,
Geneva, 2003Course on Dispute Settlement in International Trade, Investment and Intellétopérty:
International Centre foiSettlement of Investment Disputes: 2.1 Overyldw. Doc. UNCTAD/EDM/Misc.232
(prepared by Christop8chreuer]hereinafterCourse on Dispute Settlemgnt

3. Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
opened for signaturéar. 18, 1965, 17 U.S.T. 1270 (entered into force Oct. 14, 1f9&kinafterlCSID
Convertion]; Course on Dispute Settlementipranote2, at 13, 15 ICSID also serves as a potential arbitration
forum for nonsignatory states. See ICSID Additional Racility Rules,
http://mww.worldbank.org/icsid/facility/AFR_Englisfinal.pdf (last visited Apr. 19, 2008)

4. Seelucy REEDET AL., GUIDE TO ICSID ARBITRATION 4 (2004) f{M]any, if not most BITs include the
option of ICSID dispute resolutiad); Christoph SchreuerTravelling the BIT Route: Of Waiting Periods,
Umbrella Clauses and Forks in the Ro&d. WORLD INVESTMENT & TRADE 231, 231 (2004)ffMost [BITs] refer
to ICSIDQ). See alsoThe Treaty Between the United States of America and the Republic of Cameroon
Concerning the Reciprocal Encouragement and Protection of Investments, art. 7(3) Feb. 26, TABATY
Doc. No. 9922, [hereinafter U.SCameroon BIT] (consentinto submit investment disputes exclusively to
ICSID); The Treaty Bewveen the United States of Amaiand the Argentine Republ@oncerning the Reciprocal
Encouragement and Protection of Investment,44r§., art. VIl (4), Nov. 14, 1991S. TREATY DOC. No. 102
(consenting in advance to any one of the aldél forms of arbitration provided in the BIT, including but not
limited to ICSID arbitration).

5. Judith Gill etal., Contractual Claims and Bilateral Investment Treatie&:Comparative Reviewf the
SGS Case®1J.INTA.. ARB., 397, 397n4 (2004) (fOf the 63 cases pending before the Centre during the year
[2003], 47 were submitted undére disputesettlement provisions of bilateral investment treajies

6. SeeSusan D. FranckThe Legitimacy Crisis in Investment Treaty ArbitratiorPrivatizing Public
International Law through Inconsistent Decisio’8 FORDHAM L. REv. 1521, 1521 n.1 (2005yetailing claims
seeking millions oflollars against sovereigiatesfor breaches of international investment agreements

7. R.DoAK BisHOP, JAMES CRAWFORD & W. MICHAEL REISMAN, FOREIGN INVESTMENT DISPUTES CASES
MATERIALS AND COMMENTARY 9 (2005).
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based on international laiv In effect, the investor is initiating arbitration proceedings to
which the host country has already consented, either in the BIT or in the host @&untry
national law?

In the second situation, a dispute arises after the investor signs a contrabevitst
country itself or with an agency of the host country. This type of foreign investment dispute
is thearticleds focus. Just as in the case involving a private contract, the investor is able to
bring BIT claims against the host governmenter the BITs substantive provisionsln
addition, the investor may sue in contract against the host courtgrefore, two types of
claims against the host country potally exist treatybased claims and contrdztsed
claims. The host counilly status as a party to both the BIT and the contract poses a
problem for ICSID tribunals determinivghether they havgirisdiction.

ICSID tribunals derive their jurisction solely from the consent given by countries in
the BITX® While the BIT provides for arbitration in a neutral forum such as ICSID, the
investorstate contract usually contains farumselection clausepecifying the courts or
tribunals of the host countfy. It is now widely accepted that ICSID tribunals have
jurisdiction over BIT claims notwithstanding a fortsalection clause in the contraétBut
in recentyearsICSID tribunals have reached oppfesconclusions regarding whether a
tribunal has jurisdiction to decide an invegsorontractbased claims.

The tribunals irSGS v. PakistaandSGS v. Philippinesere presented with the same
issue: whether an ICSID tribunal has jurisdiction over aveistofs contract claims despite
an exclusive forurselection clause in the contrattin each case, the investor pointed to a
provision of the BIT referred to as #iombrella clauseand argued that the contract claim
was transformed by the clausedrd BIT claim over which ICSID had jurisdiction. Of the
two tribunals, onlythe tribunalin SGS v. Philippineslecided that it had jurisdiction and
found itself in a position to confront a second isswdter accepting jurisdiction over a

8. Id. at 837 fiCustomary international law has long provided the protection of aliens, including the
protection of their investments in the territory of other statesBITs may play some role in the formation of
customary international law. Hence, there may be certain overlapy.

9. Id. at 317 fICSIDG jurisdiction may now be secured by a unilateral statement on behalf of a contracting
state party to the Washington Convention and may, also, be incorporated in BITs as welFBA.GNA
International  Centre  for  Settlement of Investment Disputes (ICSID) Official  website,
http://www.worldbank.org/icsid/about/about.hifast visited Oct. 162007)[hereinafter ICSID Official website]
(fAdvance consents by governments to submiestment disputes to ICSID arbitration [are] found in about
twenty investment laws and in over 900 bilateral investment tregtieSee Lanco Intd, Inc. v. Argentine
Republic, Preliminary Decision on Jurisdiction, ICSIlaseNo. ARB/97/6 para. 32 (1998]fiThe States that are
signatories to the [BIT] make a generic offer. to submit to international arbitration as selected by the investor

..0).

10. ICSID Convention,supra note 3, art. 25(1) Again, consent may also be given unilatgrathat is,
outside of a treaty as part of national laeelCSID Official website,supranote 9. See alsODOLZER &
STEVENS, supranotel, at 131 {iThe consent of the two parties, both the governmental party and the investor, has
been called thécornerstonéof ICSIDGs jurisdictiono).

11. Of coursethe investor would rather avoid the prospect of a partisan forum, but the highly competitive
nature of foreign investment strengthens the host caniigrgaining position, and the result is almost always a
hostfriendly forum-selection clause Sege.g, SGS Société Générale de Surveillance S.A. v. Islamic Republic of
Pakistan, Decision of the Tribunal on Objections to Jurisdictio8)D Case NoARB/01/13 para. 157(2002)
(providing fordispute resolution in a forum other than a Pakistani arbitration tribunal would have hdeat a
breakeo for host country Pakistan.).

12. Lancq ICSID Case No. ARB/97/6 para. 3%jvendi v. Argentira, Decision on AnnulmeniCSID Case
No. ARB/97/3 para.14 (2002)

13. SGS v. PakistanlCSID Case NOARB/01/13para. 157 SGS Société Générale de Surveillance S.A. v.
Republic of the PhilippinesCSID CaseNo. ARB/02/6 paras. 1617 (2004)
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contract claimmust an ICSID tribunal decide the merits of the dispidt@he tribunal held
that it had jurisdiction, but it did not decide the merits, choosing instead to give effect to the
contracts forum-selection clausand stay the proceedjs.

Current commentary criticizes the inconsistency ofSfScases, sometimes using the
disparate results as a platform to advocate greater consistency among ICSID tribunals or
among international arbitration tribunals in genétaDthers go a step fier, saying that
Philippineswas right to accept jurisdiction but wrong for stopping short of deciding the
merits of the underlying claiff. Needed at present is a comparison of $&Sdecisions
that examines whether either outcome is consistent witlr 6@®ID decisions and with
international legal policies. In additio®GS v. Philippineseems to upset the prevailing
assumption that if jurisdiction is accepted, an ICSID tribunal must decide the merits of the
case in order to safeguard inves@@gpectations and provide certainty

This article argues that of the twB8GScasesPhilippinesfinds the better approach by
accepting jurisdiction over contract claims. Furthermore, the trifaimgcision to give
effect to the contraét forum-selection clausds in accord with both previous ICSID
decisions andhie policies underlying private international investment law. Although there
are circumstances in which a tribunal might find it appropriate to decide the cdyasact
claim, safeguarding investment expectations is an inadequate justificidr deciding
contract claims in each and every case.

Part One of the paper provides a brief history of private international investment law,
focusing on bilateral investment treaties and ICSID arbitration. Part Two lays essential
groundwork for theSGScases by discussing two decisiobhanco v. ArgentinandVivendi
v. Argentina Both cases define the scope of IC& Qurisdiction over BIT claims, and
Vivendi provides a test for distinguishing tredtsised and contrablsed claims that is
employed ly bothSGStribunals. Part Three explores t8&Scases in two segmentirst,
the tribunalé different approaches to the question of jurisdiction over contract ¢laimas
second,the SGS v. Philippineslecision to accept jurisdiction but leavesolution of the
merits to the forum designated by the contract. Part Four examines the ré&uilipipines
to determine its congruity with international investment policies. Part Five concludes that
the Philippinesresult gives ICSID tribunals tHatitude to which they are entitled.

II. A BRIEFHISTORY OFPRIVATE INTERNATIONAL INVESTMENT

A. Bilateral Investment Treatig8ITs)

The lure of undeveloped and developing markets in foreign countries has long held
attraction for intrepid investors. Alongith the potential for reward, however, came
significant risk. Expropriation by a host state without adequate compensation could mean a

14. Seelgnacio Suarez Anzorenat al., International Legal Development in Review: 2005 Disputs
INT& Law. 251, 255 (2005fframingthe issues as follow§{C]an an umbrella clause transform a contract breach
into a treaty breach; dnif it can, must the breach be of a particular character or magnitude to engage the host
statés responsibilityd).

15. SeeFranck,supranote6, at 156874; David A Gantz An Appellate Mechanism for Review of Arbitral
Decisions inlnvestorState Disputes: Prospects and Challenge89 VAND. J. TRANSNATA. L. 39, 49 (2006);
Yuval Shany Contract Claims vs. Treaty Claims: Mapping ConfliBegweenCSID Decisions on Multisourced
Investment Claim€99AMER. J.INTA L. 835 (2005).

16. Seee.g, Jarrod WongUmbrella Clauses in Bilateral Investment Treatie©f Breaches of Contract,
Treaty Violations, and the Divide Between Developing and Developed Countries in Foreign Investment,Disputes
14 GEO. MASONL. Rev. 135 (2006).
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complete loss for the investor despite carefully laid plans. In the past, the investor would
petition his own countryo flex its military might, bullying the less developed country into
capitulating and refunding the inves®dmoney’ Such unwieldyfigunboat diplomaay

made few investofsprospects secure, for they had no assurance that their government
would find their particular grievance a worthy cause to suppodthere waso guarantee

of full recovery. For the developing capielporting country, resentment against foreign
investment and the conflicts it engendered became wigigdp The Calvo Doctrine, which
claims that foreign investors are not entitled to equal or better treatment than the host
countrny@s own citizens, requires foreign investors to seek redress in the dswtuyts and
nowhere elsé® Although such hositly towards foreign investors still finds a voiteday™®

in general hostcountrie® need for capital anthvestosd desire for profit have compelled
agreement and compromise.

The mutually beneficial effects dbreign investment became increasingly apparent
following the Second World War, as market forces encouraged increased flow of capital
among investors and developing countffesAs a result of the socialization of Eastern
Europe, increased nationalizatiohcertain industries worldwide, and newly freed colonial
territories, opportunities for investment were matched by an increasing probability of
investment disputes. By this time, although gunboat diplomacy had become a relic of the
past, investors stilhad little protection save fdithe cumbersome and politically costly
procedure of diplomatic protecti@i’®

Even investors whose countries had treaties in place to govern economic relations with
other sovereigns found the existing structure inadequatéh& postWWII frontier. For
example, the United States had come to rely on Friendship, Commerce, and Navigation
treaties (FCNs)o govern a wide range of economic issues with foreign couftriBsiring
the 1950s, other nations adopted FCNs &lsdBut, since they were generally signed
between two developed governments, FCNs wereqilipped to balance competing
interests between developed and developing countries. Specifically, developing countries
were unwilling tograntforeign investors theights to which FCNs entitled them, such as
unrestricted entry and unqualified equal treatmientvhen conflicts arose, FCNs provided
no ready mechanism for resolutitfh.It became increasingly apparent that a new type of
treaty to goverinvestorstaterelations was needed.

17. Seee.g, HOLGERH. HERWIG, GERMANY & VISION OF EMPIRE IN VENEZUELA: 1871 191445/ 62 (1986)
(detailing the events leading up to one such confrontation between Germany and Great Britain and the host
country of investment, Venezuela).

18. BISHOPET AL., Supranote?, at 4.

19. DoLZER & STEVENS, supranotel, at 8 (citing the Andean Common Market (ANCOM) as evidence that
fim]ost Latin American countries have supported the Calvo dectvill into the twentieth centun).

20. Jewswald W. Salacuse & Nicholas P. Sulliv@g BITs Really Work?: An Evaluation of Bilateral
Investment Treaties and Their Grand Bargal6 HARV. INTG. L.J. 67, 68 (2005) See alsoNong,supranotel6,
at 139(fAs the global economy began to normalize following World War Il, foreign capital flowed more freely
and the significance of foreign investment gi@w.

21. BISHOPET AL., supranote?, at 4(The evefincreasing recognition of property rights in human rights
declarations and state constitutions during this period madelalsh between investors and governments all the
more sharply defingd

22. Id.

23. DOLZER& STEVENS, supranotel, at3i 4.

24. BISHOPET AL., supranote?7, at 4.

25. DOLZER& STEVENS, supranotel, at10i 11.

26. See also idat 11n.35 (noting the inadequate dispute resolution procedures provided by FCNs); Franck,
supranote6,at 1526 f{FCNs] did not have a forum for resolving dispudgs.
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During the same period, multilateral solutions were attempted with little siuécess.
The Havana Charter of 1948 had the aim of establishing an international trade organization,
but it failed because of thésparate interests among developed and developing n&tions.
The Economic Agreement of Bogota of 1948 was likewise not en&ctBaerefore, even in
the 1950s investor® only support wasfian ephemeral structure consisting largely of
scattered treaty prisions, a few questionable customs, and contested general principals of
law.0® Before the BIT became the prevalent instrument it is today, further attempts at
multilateral treaties, though ineffective, helped frame the contours of the BITs that would
follow.

In particular, two proposals in the 1960s were significant for suggesting approaches to
balance the host counfsysovereignty and the investeneed for protection. First, in 1962
the United Nations General Assembly adopted a resolution thamedfian investds
entittement to compensation in the event of expropriatiamd required good faith
observance of foreign investment agreem&nténother U.N. resolution affirmed a host
countnds permanent sovereignty over natural resoufceBhat these resolutions were not
given formal effect is a reflection of different interpretations regarding what constituted
internationally recognized principlés.

Second, the Organization for Economic Cooperation and Development (OECD)
producedthe Draft Conveation on the Protection of Foreign Property in 186 The Draft
was recommended to OECD member states as a model for foreign investment treaties.
Although it too failed to gain official statufiit nevertheless played amportant role in the
development and formulation of subsequent treaties negotiated by OECD memberstates.
The first modern bilateral investment treaty had been signed between Germany and Pakistan
in 1959 As more European countries began togotéate treaties with developing
countries the consensus that had been built around the OECD Draft helped ensure that,
when member countries wrote treaties of their own, they would be working from a common
foundation®’

The success of European nations WBfTs encouraged other nations to draft their
own. Sovereigns quickly found thatimilar treaties could enhancihe type of asset
protection that facilitates wealtireating crosorder capital flows, bringing net gains for
both host state andrieign investor®™ Like other international treaties, most BITs contain
dispute settlement provisions for ingovernmental disputes arising out of the
interpretation or application of the BFf. The focus of the following discussion, however,
will be those BIT provisions providing for resolution between one signatory state and

27. Salacuse & Sullivansupranote 20, at 72 (discussing various multilateral efforts, including the 1957
International Convention for the Mutual Protection of Private Property Rights in Foreign Countries and the 1959
Abs-Shawcross Draft Convenn).

28. BISHOPET AL., supranote7, at 4 See alsoWong, supranote 16, at 140 {Wide-ranginginterests of
multiple countries . . were ultimately too striated to reconodge.

29. BISHOPET AL., supranote?, at 4.

30. Salacuse & Sullivarsupranote20, at 66.

31 BISHOPET AL., supranote?, at 5;G.A. Res. 1803 (XVIl)at 15 16, U.N. Doc. A/5211Dec. 14,1962).

32. G.A.Res. 2158 (XXl)at 29, U.N. Doc. A8518(Nov. 25, 1966).

33. DOLZER& STEVENS, supranotel, at 2.

34. Id.atli2.
35 Id.at2.
36. Id.at1.
37. Id. at 2.

38. Guillermo A. Alvarez & William W. Park,The New Face of Investment ArbitratioNAFTA Chapter
11, 28YALE J.INTA L. 365, 366 (2003).
39. DOLZER& STEVENS supranotel, at 119.
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citizens of the other. Such provisions areisualinsofar as they provide private parties the
right to bring a claim under an international tre8ty.

By 1970, developingrad developed countries had concluded a total of eitjinge
BITs* Eighty-six BITs were signed in the 1970s, and 211 were concluded in the ¥980s
Beginning in the 1990s, the number of BITs increased exponentially, as emerging
economies in Eastern @iCentral Europe, Asia, and South America opened their markets to
attract foreign capitdf There were slightlfewerthan 400 BITs worldwide by the end of
19907* 1857 at the end of the 199tfsand 2100in place at the end of 20d%.The BIT has
become an integral part of the legal framework for developing countries, who view them as
a highly necessary means of attracting foreign investfeitthas been said that Bl T&are
now a touchstone of international relatiaf.

B. International Ceatre for the Settlement of Investment DisputésI(D)

1. A Forum for the Resolution of BIT Claims

For theinvestorstaterelationship, ICSID provided a perfectly suited forum for dispute
resolution. ICSID was ceated by the Wrld Bank in 1965 and made effective a year later
ICSID provides arbitration and conciliation services for disputes between states and
investors from other states, when both stades parties to the Convention for the
International Centre for thee8lement of Investment Disputes (known as either the ICSID
Convention or the Washington Conventidh)Until the mid1980s, ICSID usually derived
its jurisdiction from the consent given by both an investor and a state in a foreign investment
contract® Therefore, ICSID is not a product of BITs, at least not in the sense that only BIT
arbitration provisions can give rise to ICSID jurisdiction. Nevertheless, as BITs gained
prevalence, they have, together with multilateral treaties, become the primarg séburc
ICSIDs jurisdiction®*

Although ICSIOé caseload was slow tdevelop comprising just overthirty
arbitrations in its firstthirty years:? the relevance of the institution to invessate

40. Id.
41. UNCTAD, BILATERAL INVESTMENT TREATIES, 19531991 at 3 U.N. Sales No. E.92.1.A.16 (1992).
42. 1d. at 4.

43, 1d. at3i 4.

44. 1d.at 3.

45. Course on Dispute Settlemestipranote 2.

46. UNCTAD, WORLD INVESTMENT REPORT 2005: TRANSNATIONAL  CORPORATIONS  AND

INTERNATIONALIZATION OF R&D at 28, U.N. Doc. UNCAD/WIR/2005, U.N. Sales No. E.05.11.D.12005).

47. UNCTAD, BILATERAL INVESTMENT TREATIES, 19531999 supranote2, at1 (f{BITs] constitute to date
the most important instrument for the international protection of foreign investineree alsoDOLZER &
STEVENS, supranotel, at xi.

48. Franck,supranote6, at1527.

49. Course on Dispute Settlemestipranote2, at 1.

50. Gill etal.,sypranote5, at 397& n.5.

51 Of the twentysix arbitration proceedings regised with ICSID in 2006twenty-one were based on
bilateral or multilateral treaties. See ICSID, 2006 Annual Report at 5 (2006), http://icsid.world
bank.org/ICSID/FrontServlet?requestType=ICSIDPublicationsRH&actionVal=ViewAnnualRepoas&@06_E
ng (last visited Mar28, 2008)

52. See ICSID Official Website List of Concluded Cases http://icsid.worldbank.org@SID/
FrontServlet?requestType=CasesRH&actionVal=ListConcl et visited Mar28, 2008)
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arbitration is now beyond question. Since 20®@re have been 65 ICSID tribunaidn
2006,ICSID administerea record 118 casgbringing the totatases registered with ICSID

to 210°* However,the number of arbitrationdoes notell the whole story, since this is a
forum reserved for highly controversial disputes involving large 8udisputes that are far

from commonplacé® Other forums are simplgot as well suited tsuch disputes, leading

one practitioner to summae as follows:f{M]ost specialists would agree that ICSID
arbitration is an intrinsically superior mechanism in certain contexts. An ICSID award,
rendered in accordance with one of the most universally accepted international treaties, may
be expected thave an exceptionally high degree of autha¥ify Therefore, the importance

of ICSID is apparent not so much in the sheer volume of arbitrations concluded by the
institution as in the high number of BITs pointing to ICSID arbitratiorzurthermore, the
increasingly ubiquitous nature of BITs has required a coherent dispute resolution
framework, which ICSID provides.

Beyond ICSIs unique position in the world of international investment, another
reason why investors choose ICSID arbitration is the aéhe BITs themselvesDispute
resolution clauses in BITs designating ICSID arbitration in large part explain the prevalence
of ICSID arbitration in foreign investment disputeghe first BITs provided for resolution
of disputes by no#fCSID ad hocarbitration, and not until 1968 did a BIT contain a clause
for ICSID arbitratiom® Since then, theiseof such clauses hascreasedand it was only a
matter of time before the number of ICSID arbitrations rose accordihgls already
noted, BITs may provide for resolution of disputes before bodies other than ICSID, such as
UNCITRAL or the ICC, butfitlhe overwhelming majority of BITs contain a reference to
ICSID.6®® This reference is either exclusive or, more commonly, containeshgmther
choices for arbitratiot The fact that ICSID arbitration is so widely used for Bidsed
claims is therefore in large part textdea direct result of the dispute resolution clause in the
BIT designating an ICSID arbitral tribunal. Tlmvestosd choice of ICSID arbitration
despite the availability of alternative forupiadicates that, with regard to investstate
disputes, ICSID is the pnder arbitration forum.

2. The Source of ICSID Jurisdiction

The dispute resolution clagisn a BIT does more than designate ICSID as the forum
for arbitration; it also serves as evidence of the p@rtiessent to arbitrate BIT disputes.
Article 25(1) of the ICSID Convention establishes that ICSID jurisdiction extends to:

any legal disputarising directly out of an ingment, between a Contracting
State or any constituent subdivision or agency of the Contracting State designated

53. Seeid.

54. ICSID, 2006 Annual Reportsupranote51, & 5.

55. Jan PaulssoDispute Resolutionn ECONOMIC DEVELOPMENT, FOREIGN INVESTMENT, AND THE LAW:
ISSUES OFPRIVATE SECTORINVOLVEMENT, FOREIGN INVESTMENT AND THERULE OFLAW IN A NEW ERA 209,219
(Robert Pritchard ed., 1996).

56. Id.

57. SeeM. SORNARAJAH, THE INTERNATIONAL LAW ON FOREIGN INVESTMENT 251 (Cambridge Univ. Press
ed.,2nded.2004) iMost dispute settlement provisions in investment treaties refer to ICSID arbitation.

58. DOLZER& STEVENS, supranotel, at 130.

59. SeeGill et al, supranote5, at 397 rb.

60. Id. at 129.

61 Id.
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to the Centre by that Statend a national of another Contracting State, which the
parties to the dispute cast in writing to submit to the Centfe.

Unless two partiegiconsent in writing to ICSID arbitration, a tribunal will not have
jurisdictionover a dispute between théhMere reference to ICSID arbitratidny astatein
a BIT does not nesssarily indicate consent. For example, some dispute resolution
provisions provide for arbitration only upon subsequent agreement by the BarGeser
BIT provisions also stop short of giving consent, providing that a contracting state shall give
fisynpathetic consideration to a requefir arbitration or, more forcefullyfishall assent to
any demand [by a national of the other coundy]. The purpose of drawing attention to
such provisions, in which parties give something less than full consentoti to
overemphasize their importance. Indeed, in most BITs the countries give what appears to be
unambiguous consefft. Rather, the fact that the§eonsents to consenexist should bring
unambiguous consent in BITs into sharp relief. For exantpke,UK-Sri Lanka BITs
provision beginningfie]ach Contracting Party hereby consents evidences the partiés
explicit consent” The relevant provision in the rited StatesCameroonBIT reads as
follows: fiEach Party hereby consents ttee submssion of aninvestment disputéo the
International Centre for the Settlement of Investment Disp@it€S(D0) for settlement by
conciliation or binding artration®® With such clear language, parties make clear to the
whole world how they intend to settle disputes. No wonder consent has been called the
ficornerstonéof ICSIDés jurisdiction®®

But the partieéconsento the BIT solvesonly half of the consent equatiofter all,
BITs have as their purpose the delineation of rights and responsibilities between states and
private investors. Therefore, before a triblican accept jurisdiction, it must be satisfied
that the investor submitting a claim to ICSID has consented to the same forum as provided
for in the BIT. The widely held view is that an investor, by submitting a claim to ICSID,
has thereby consented tts jurisdiction’® Certainly, this result idriven in part by
practicality, since every potential investor cannot be a signatory to the BIT under which a
claim is later brought. But more than that, it is consistent with the original intentibe of
ICSID ConventioBs drafters, who viewed BIT consent provisions as constituting an open
offer by a state that could subsequently be accepted by the othés Btaestors! The
contracting statis consent has been referred to dgeneric offed that is accepted upon

62. ICSID Conventionsupranote3, art. 25(1)

63. SeeSGS v. PhilippinesiCSID Case NoARB/02/6 paras. 26 fiThe Tribunads jurisdiction, if it exists,
must arise by virtue of the ICSID Convention associated with thedBH1 {fiThe Philippines stressed that both
partiesd consent is the cornerstone of ICSID jurisdiction and that such consent was not given by the Philippines
.0

64. DOLZER & STEVENS supra note 1, at 132 {{FJor example, the 1979 treaty between Sweden and
Malaysia provides thatdn the event of a dispute . it shall upon the agreement by both parties to the dispute be
submittedfor arbitration to [ICSID]0) (emphasis added).

65. Id. at 133(quoting the Netherlandkenya BIT and the Netherlandakistan BIT, respectively).

66. Id. at 134.

67. Agreement Between the Government of the United Kingdom of Great Britain and Northern Ireland and
the Government of the Republic of Sri Larfkathe Promotion and Protection of InvestmeasiK-Sri Lanka,Feb.
13, 19801227 U.N.T.S. 39]art. 8(1)

68. United StatesCameroorBIT, supranote4, art. 7(3).

69. Report of the Executive Directors on the Convention on the Settlement of Investment Bsutes
States and Nationals of OtheraBts para. 23)JCSID Doc. 2(March 18, 1965[hereinafter Directoi@Report].

70. SeeBernardo M. Cremadednvestor Protection and Legal Security in International Arbitrati@®
Disp. REsOL J.82, 84 (2005).

71 Director®Report,supranote69, para. 24.
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making a request for arbitratidh. An underlying theme of thiarticleis that such generic
offers by contracting states cede a large degree of authority to the arbitrator, including the
guestion of what types of claims an IOSribunal may decide.

3. The Effect of Umbrella Clauses

ICSIDG jurisdiction derives solely from the partie®nsent, and today this consent is
frequentlyfound in BITs. Consequently, an investaho for reasons of impartiality and
conwenience wants ICSID to arbitrate all of the inve&alaims would naturally want to
describe the claims @hose whichthe contracting state agreed to arbitraguppose, for
example, that an investor enters into a concession contitittawforeign government.
Problems ensue, and the investor has both a BIT claim for unfair and inequitable treatment
and a simple breach of contract claim. Assuming BE confers consent, an ICSID
tribunal has jurisdiction over the BITlaim, because countrgs consent extends to BIT
claims’® But does ICSID have jurisdiction over the contract claim? The contract probably
has a forurselection clause designatitige host count§ courts or tribunalas the forum
for resolution of contract disputes. Not wanting to be subject to the contentious courts of a
foreign country, the investor has every incentive to have these contract claims arbitrated
before ICSID.

While Article 25(1) gives ICSID jurisdiction over such freestanding contract cl4ims,
there remains the controversial issue of whether the host country has consented to arbitrate
these claims before ICSID. The investor often has difficulty arguing that thedastry
consented to arbitrate purely contractual disputes before ICSID, especially since the contract
contains a forumselection clause to the contrarin addition, the host country will argue
that its consent to ICSID arbitration in the BIT was lgditto international claims arising
out of the BIT” In other words, it argues that the requisite consent to arbitrate contract
claims is missing.

A new argument, based on the-cadled umbrella clause found in some BITs, has
recently been added to the @stofs arsenal. Only within the last decade have these clauses
found their way into enough BITs that ICSID tribunals have begun to grapple with their
implications’® A typical umbrella clause provides that each contracting state agrees to
observe all ofits commitments and obligations. For example, the umbrella clause in the
SwitzerlandPhilippine BIT providesfiEach Contracting Party shall observe any obligation
it has assumed with regard to specific investments in its territory by investors athére
Contracting Party’’

Investors argue that the host couddrgonsent extends to all BIT provisions, including
the umbrella clause. The inveskiate contract is one of the obligations or commitments
the host country is obligated to observe unttee umbrella clause Since ICSIDB
jurisdiction over BIT claims is not a matter of dispute, the investor argues that ICSID has
jurisdiction over the contract claim by reason of the umbrella clause. Therefore, an ICSID
tribunal faces the question of whether the investor has, in addition to the first substantive
BIT claim, a second claim that is elevated to the level of a BIT claim by the umbrella clause.

72. Seelancg ICSID Case No. ARBI7/6, para. 32.

73. See e.g. SGS v. Philippines|CSID Case No.ARB/02/6, para. 77 {T]he Partie§ intention was to
emphasize their commitment to comply with the substantive treatment obligations assumed unded)the BIT.

74. SeelCSID Conventionsupranote3, art. 25(1)and accompanying text.

75. Seege.g, SGS v. Philippines|CSID Case No. ARB/02/@paras. 51(b), 77.

76. SeeWong,supranotel6, at 14250 (discussing the origins and development of the umbrella clause).

77. Id. para. 34.
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The importance of the umbrella clause is thaiatentiallytilts the debate in far of the
investor by forcing the host country to argue that an invesi&die contract is not one of the
flobligations or commitmendsthe umbrella clausencompasses This was precisely the
issue faed inboth SGS v. Philippineand SGS v. Pakistan Both tribunals had to decide
whether the consent given in the BIT should be extended to include cédrasact claims.

Before examining th&GScasesit is necessary to review two earlier ICSID decisions,
Lancov. Argertina andVivendi v. Argentina Neither case dealt with the effect of umbrella
clauses on contract claims, but their impact upon 8@S tribunals cannot be
underemphasized. Bothanco and Vivendi examined the issue of whether a contimct
forum-selection clause was sufficient to dispel IC& [urisdiction over an investd BIT
claim. Harmoniously, each tribunal decided that the host cdisntignsent to ICSID
arbitration in the BIT was unaffected by the forgalection clause.Vivendiwent on to
wrestle with the distinction between contr@etsed claims and treabased claims,
emerging with a test thdioth SGStribunals citedthough for different reasons. As will be
seen, those different reasons go glamy towards explaining the differeBGSresults.

lll. BIT CLAIMS AND CONTRACT FORUM-SELECTION CLAUSES

A. Lancov. Argentina

In Lancov. Argentina the Argentine Ministry of Economy and Pubiiorks entered
into a cacession agreement with a consortium that includetto International. Alleging
that Argentina breached its obligations under the Argetdimited StatesBIT, Lanco
submitted a request for arbitration in 1997, seeking compengtiok.clause in the
Agreement provided for the jurisdiction thfe Argentine Republi@ courtsfor settlement of
disputes, and Argentina argued that the clause should preclude ICSID jurisHiction.
other words, while Argentinaad consented to arbitration in the BIT with theitdd States
this consent was surpassed by its contractual agreemernitamitic In the most important
part of the decision, the tribunal held Argentina to tifeaty® It found that Agentinas
settlement clause in the concession agreement did not supmieseint to ICSID jurisdiction
in Article VII(4) of the BIT.#" As signatories to the BIT, ¢hUnited Statesand Argentina
madefia generic offer in Article VII(4) to submit to international arbitration as selected by
the investor pursuant to Article VII(2f? The investor consented by submitting the dispute
for ICSID arbitration®™ Thereforethe consent of both parties required by Article 25(1) of
the ICSID Convention was preséfit.

The tribunal assessed Argenfimaargument that the concession agreement nullified
this consent in light of Article 26 of the ICSID Convention:

78. Lancg ICSID Case No. ARB/97/@para. 2

79. Id.para. 7.

80. Id. para. 40.

81 Id. para. 38 See United StatesArgentina BIT Art. VII(4) fiEach Party hereby consents to the
submission of anynivestment dispute for settlement by binding arbitration in accordance with the choice specified
in the written consent of the national or company under paragraph@.

82. Lancg ICSID Case No. ARB/97/@para. 32

83. Id. para. 33.

84. Id. para. 40 SeelCSID Conventionsupranote3, art. 25(1).
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Consent of the pa#s to arbitration under this Convention shall, unless otherwise
stated, be deemed consent to such arbitration to the exclusion of any other
remedy. A Contracting State may require the exhaustion of local administrative
or judicial remedies as a conditioof its consent to arbitration under this
Convention®®

The second sentence of Article 26 indicates that a stipulation requiring the exhaustion
of local remedies as a condition to consent, at the very most, dilutes the exclusivity of ICSID
as a source of needy. But it cannot replace the consent given by the contractingstate.
All of this assumes that there is such a stipulation in the first place. Significantly, the court
found no such stipulation in the BIT and was highly doubtful that one existathar the
Agreement or the national law of Argentiffa. Not only did the Agreemeé forum
selection clausdail to dislodge Argentind consent to arbitration in the BIT, but the
tribunal made clear that thigould havebeenthe resulteven if Argentina had qualified its
consent in thdIT by requiring the investor to exhaust local remeffles.

B. Vivendiv. Argentina

The award inVivend v. Argentinainvolved a similar question about the relaship
between a BIT claim and a foruselection clause in a concession contract. Compagnie
Générale des Eaux (CGE) (the predecessor in interest to Vivendi Universal) and an affiliate,
Compafiia de Aguas del Aconquija, S.A. (CAA), entered into a watereamgige contract
with Tucuman, a province of Argentifia. Shortly after beginning performance of the
concession contract, Argentina took steps that mad@émipossible... to operate the
concession in a commercially reasonable mantflerCGE filed fr ICSID arbitration,
alleging that Tucumads actions and failures to act were attributable to the federal
government of Argentina, resulting in a breach of the 1991 ArgeRtimech BIT**

Argentina objected to the ICSID tribu@aljurisdiction, arguing that the concession
contracts forumselection clause, which pointed to the contentious administrative Tacuma
courts, was exclusiveAs such the clausgrecluded an ICSID tribunal from deciding the
dispute. Relying ohancq the tribunal held that it had jurisdiction over C&BIT claims.

The forum selectiorlausefidid not and could not estitute a waivar by CGE of its right

to bring a BIT claim before an ICSID triburil. By signing the BIT, Argentina had
consented to ICSID arbitration, and a concession coddréatum designation could do
nothing to alter this consent. Significantiiie tribunal focused on the tredtgised nature of
the claim: AiClaiman€s claims @are not subject to the jurisdiction of the contentious

85. ICSID Conventionart. 26, quoted irLancq ICSID Case No. ARB/97/6para. 35

86. Lancq ICSID Case No. ARB/97/gpara. 38

87. Id. para. 32 The Argentia-United Statestreaty was the first in which Argen@insubmitted to
international arbitration without reservations).

88. Id. para. 38.

89. Vivendi ICSID CaseNo. ARB/97/3 para. 11.

90. Stanimir A. Alexandrov, The Vivendi Annulment Decision and the Lessons for Future ICSID
Arbitrations in ANNULMENT OF ICSID AWARDS 97, 98 99 (Emmanuel Gaillard et. al eds., 2004).

91. Vivendi ICSID CaseNo. ARB/97/3,para. 11 In addition to the attribution argument, CGE alleged that
the Republic of Argentina breached the BIT in its own capaditypara. 16. The tribunal found that Argentina
acted appropriately and dismissed these claims, & mwldrsed by the Annulment Committdd. paras. 9091.

92. Vivendi v. Argentina, Award, ICSID No. ARB/97/3 (199ara. 53 [hereinafter Vivendi Award]
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administrative tribunals of Tucuman, if only because, hypothesithese claims are not
based on the Concessionr@ract but allege a cause of action under the®iT.

The tribunal, however, stopped short of deciding the merits of the inte&6r
claim. It found that examining the merits of C&BIT claimrequired a determiniain of
whether Tucuman had breached the contractlefibrum-selection clausprohibited such
afdetailed interpretatiad® An ICSID tribunal could hear the merits of the clainly after
the claimant had first submitted the dispute to the courts of Tucummad then only if the
local courts hadiprocedurally or substantivalydenied CGEs rights?® Thus while the
contracts forum-selection clausedid not prevent ICSID jurisdictiorthe tribunal seized on
it as a basis for refusing to decide the merits of the claim.

The claimants sought an annulment of the award by special caamitfTheir
argument was that the tribunal, by refusing to resolve the merits of the dispute, manifestly
exceeded its poweadsone of three grounds for annulment provided for in Article 52 of the
ICSID Conventior?® The committee proceeded by examining tliteutras findings on the
issues of both jurisdiction and the merits.It reaffirmed the tribunds holding that a
contract could not act as a barrier to ICSID jurisdiction over a BIT claim. Of primary
importance was the committ@ereaffirmation of te Lancodoctrine that a contract between
a sovereign and an investor did not nullify the soversigonsent to arbitrate before ICSID
claims arising under the BI¥. But with jurisdiction comes responsibility. If the tribunal
had jurisdiction ger the dispute, it followed that anything less than a decision on the merits
was an abrogation of the tribuf@kresponsibility rising to the level of a manifest excess of
powers. fln the Committeé view, it is not open to an ICSID tribunal havingigdiction
under a BIT in respect of a claim based upon a substantive provision of that BIT, to dismiss
the claim on the ground that it could or should have been dealt with by a nationaf’tourt.

By declining to decide the merits, the tribunal had madegbssible for the claimants
to later bring a BIT claim before ICSI$° The annulment committee emphasized the close
relationship between finding jurisdiction and deciding the merits. Just as a-$etaatin
clause is insufficient to remove a BIT claim from ICSID jurisdiction, a contract claim does

93. Vivendj ICSID CaseNo. ARB/97/3 para. 14(d).

94. Vivendi Award,para.79.

95. Vivendi Award,para. 78

96. SeelCSID Conventionsupranote3, art. 52 (The claimants also argued that if the tribunal had decided
the merits of the disputas opposed to dismissing the gasbad done so without stating reasons as provided in
Article 52. This was rejected by the committee as grounds for annujment.

97. The Committee reexamined the jurisdictional issue in response to Argsntinmest for a conditional
annulment of the jurisdictional aspect of the awavdiendj ICSID Case NoARB/97/3,para. 67.

98. Vivendi ICSID CaseNo. ARB/97/3 paras. 76l 78.

99. Id. para. 102.

100. The committee found particularly relevant Article 8(2) the Fralwgentina BIT, which contained a-so
called fifork in the road provision Article 8(2) says thaffo]nce an investor has submitted the dispute to the
courts of the Contracting Party concerned or to international arbitration, the choice of one or the other of those
procedures is finad. The tribunal wasaware that requng CGE to submit the breach of contract issue to the
contentious administrative courts of Tucuman potentially closed the door on&Cf8liBdiction As such,the
tribunal attempted to diminish the importance of such a drastic step by readiffgrihn the road provision
narrowly to apply only to pure BIT claims. Since the claimants would be bringing a contract claim to the local
courts (as opposed to a BIT claim), the tribunal was confidenath&(2) did not foreclose the possibility later
bringing a BIT claim before ICSID. That is, a fork in the road was never reached, because the @laimant
submission to the local courts was contractual in nature. The committee disagreed and imposed a broader reading
of art. 8(2), with an important result: because 8(2) is not limited exclusively to claims alleging a breach of the
BIT, requiring claimants to bring their n@IT claims to local courts would have constituted an absolute waiver
of their right to ICSID arbitration. Thefi@re, the tribunak refusal to decide the merits had harsher consequences
for the claimants than the tribunal was willing to adndt.para. 36.
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not eclipse a BIT claim just because there is overlap between a BIT breach and a contract
breach. As a result, the tribu@finding that CGEs BIT claims wee sofintertwined with

the contract claims as to require an analysis of the contract itself waasun to refuse to
decide the meritslt was not irrelevanthat the contract may have been breachBdt the

BIT claimsfiset an independent standard. A state may breach a treaty withoutingeach
contract, andice versaand this is certainly true of these provisions of the &fF.

Deciding whether there has been a breach of the BIT is a question of inteathkztvo,
resolved by reference to the obligatiegachBIT countryassumes By contrast, in order to
decide a contract question, reference to the local law of the country is required. The
committee allowed thaficompliance with internalaw is relevant to the question of
international responsibility. But this is because the rule of international law makes it
relevant, e.g.by incorporating the standard of compliance with internal law as the
applicable international standard or as gmeasof itd'°® The law of Tucuman was relevant
in determining whether Tucuman breached the contrddtis in turn indicates whether
Argentina breached a provision of the BIT. The overlap between the two issues should not
absolve an ICSID tribwal of having to decide the merits of the BIT claim. As the
committeemade clear, whether ICSID jurisdiction exists depends on the essence of the
claim:

[W]here fithe fundamental basis of the cldins a treaty laying down an
independent standard byhigh the conduct of the parties is to be judged, the
existence of an exclusive jurisdiction clause in a contract between the claimant
and the respondent state or one of its subdivisions cannot operate as a bar to the
application of the treaty standaftf.

A few points regarding this fundamental basis test will be particularly relevant to the
discussion that follows. First, there was no objectioviiendito the investo@description
of the claim as treatppased. In fact, the commit@@econclusioraffirmed its status as a BIT
claim by emphasizing its separateness from a factually related contract®lainis leaves
open the question of what a tribunal must do if it accepts jurisdiction over a claim that is not
fundamentally treatpased. If a tribunal accepts jurisdiction andecides the merits of a
contract claim, this could be seenvisating the forureselection clause of the contradth
no apparent justification found Wivendi

The justification lackingin Vivendi but present in th&GScases and others, is an
umbrella clause.An ICSID tribunalcannotaccept jurisdiction over a contract claim based
on Vivends fundamental basis tesut an umbrella clause changes the analySisnilarly,

a tribunal bat follows Vivendiandtakes the opposite staricgiving effect to theforum
selection clauséased solely on theontractual nature of the clafitmay beignoring an
important variable. The presence of an umbrella clause raisesiltifficestionsabout its
application and while tribunals have reached divergent answeis of its clear effects is to
alterthe stanealone status ofivendi In short, he clauses a fulcrum with the potential to
alterVivendts ffundamental basiscategories.

Finally, the Vivendi annulment committee fashioned the fundamental basis test only
after affirming the tribun& holding regarding jurisdiction. Looking t@ancq the tribunal
had found that it had jurisdiction over theTBtlaims because the parties so consentdte

101 Id. para. 95.

102 Id. para. 70.

103 Id. para. 101.

104 Vivendi ICSID Case No. ARB/97/3ara. 96
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annulment committee agre&8. Therefore the jurisdictional question wasparate from the
meritsof the case The committes basis for annulment was the tribusaefusal to decide
the merits of the BIT claim on the grounds of its close connection to the contragtaraim
it was in this connection that the committee articulated itsitefti fundamental basis test.
Therefore any use of the fundamental béss$ by a tribunal prior to accepting jurisdiction
would be premature, or at the very least a misapplicatiovivandi Yet as theSGS v.
Pakistantribunals decision demonstrategst is susceptible to use for purposes othar tha
those intended by théivendicommittee.

IV. THE SGSCASES OF CONTRACT CLAIMS AND FORUM-SELECTION
CLAUSES

A. Declining Jurisdiction over Contract Claimsthe Approach irBGS v. Pakistan

1. Background

The dispute between SGS Société Générale de Sangal S.A. and the Islamic
Republic of Pakistan arose from a ipment Inspection (PSI) Agreemeng¢ two parties
signedin 19941% Approximately two years later, Pakistan notified SGS that the contract
would be terminated. Eh procedural history that followed was more involved and
prolonged than the average P&SID arbitration maneuvering. After communications
between the parties failed to reach a resolution, SGS filed suit against Pakistan in
Switzerland. Pakistan succisly argued that in the PSI Agreement the parties had chosen
to arbitrate any disputes arising out of the contract before an arbitral tribunal in P¥Kistan.
On this ground, the Swiss Court of First Instance reje8te&claim, andSGSsubsguent
appealswere unavailind® Meanwhile, Pakistan had instituted arbitral proceedings in
Pakistan, invoking the arbitration provided for in the PSI Agreef8n8GS objected to
the PSI Agreement arbitration but filed counté&aims against Pakin for alleged breaches
of the Agreement’® Six months later, SGS notified Pakistan that it was seeking resolution
of the dispute according to Article 9(2) of the Swhiskistan BIT, which provided for
ICSID arbitration***

In its request for ICSID arbitrain, SGS alleged several claims under the BIT,
including failure to ensuréfair and equitable treatmeénbf SGS investment and taking
measures of expropriation without providing effective and adequate compensation.
Furthermore, in what would beme the decisids flashpoint issue, SGS asserted that
Pakistan violated Article 11 of the BIT by failing to guarantee observance of its contractual
commitments. Article 11 read$Either Contracting Party shall constantly guarantee the

105 Id. para. 77.

106 SGS v. PakistarlCSID Case NOARB/01/13 para. 11

107. Id. paras22i 25.

108 Id. paras. 2325. The higher Swiss courts upheld the result on the ground that Pakistan, because it
enjoyed sovereign imnmity, could not be sued in Swiss courts.

109 Id. para. 26.

110 Id. para.27.

111 Id. para.32.






