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Legal Integration of NAFTA Through 
Supranational Adjudication 

JAY LAWRENCE WESTBROOK  

The coexistence of a global economic system with a political system based on national 

sovereignty generates a sort of Bolero
1
 of steadily rising intellectual and political tension.  

One important element of that tension concerns the likelihood that growing economic 

integration leads to the establishment of truly supranational legal institutions, a prospect that 

delights some and distresses others.  At a recent conference,
2
 I was among the speakers 

asked to consider the possible development of a legal system embracing all of North 

America.  This essay offers speculation about the way in which the existing  institutions of 

NAFTA might begin to develop into such a supranational system.  It considers Chapter 11 

of NAFTA as a vehicle for such a development and offers a hypothetical example involving 

a multinational bankruptcy reorganization.  To some extent, the analysis will also be 

applicable to the emerging institutions of the Central American Free Trade Agreement.
3
 

How might truly supranational law emerge in NAFTA?  By supranational law, I mean 

legal rules and procedures that are authoritatively interpreted by institutions existing outside 

of the legal and political structures of the sovereign states that establish those institutions.
4
  

These rules are frequently classifiable as public international law, but are capable of 

evolving into enforceable private rights.
5
  This aspect of supranational legal systems is the 

focus of this Article.  In referring to legal rules, I mean rules that are generally followed and 

may be subject to coercive enforcement. 
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System: Is It Possible? Desirable? (Feb. 16, 2007), available at http://www.wcl.american.edu/ 
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3. Dominican Republic-Central America-United States Free Trade Agreement, Aug. 5, 2004, Pub. L. No. 

109-53, 119 Stat. 462 (2005), available at http://www.ustr.gov/Trade_Agreements/Regional/ CAFTA/CAFTA-

DR_Final_Texts/Section_Index.html (last visited Mar. 17, 2008) [hereinafter CAFTA]; see also Michael Muse-

Fisher, Note, CAFTA-DR and the Iterative Process of Bilateral Investment Treaty Making: Towards a United 

States Takings Frameworks for Analyzing International Expropriation Claims, 19 PAC. MCGEORGE GLOBAL 

BUS. & DEV. L. J. 495 (2006) (discussing the expropriation chapters of CAFTA through the lens of Chapter 11 of 

NAFTA); Matthias Lehmann, Options for Dispute Resolution Under the Investment Chapters of NAFTA and 

CAFTA, 16 AM. REV. INT‘L ARB. 387 (2005) (examining the differences among the various dispute resolution 

procedures of the two agreements). 

4. Professor Slaughter‘s work deals with such institutions in a very important but different way, emphasizing 

the informal and cooperative connections among courts while recognizing ―vertical hierarchies‖ in international 

adjudication.  ANNE-MARIE SLAUGHTER, A NEW WORLD ORDER 20–21 (2004) [hereinafter New World]; Walter 

Mattli & Anne-Marie Slaughter, Constructing the European Community Legal System from the Ground Up: The 

Role of  Individual Litigants and National Courts (N.Y. Univ. Sch. of Law Jean Monnet Ctr., Working Paper No. 

6/96, 1996), available at http://www.jeanmonnet program.org/papers/96/96e06ind.html. 
5. Traditionally, of course, the key categories were public and private international law, the former referring 

to the law binding on states and the latter to choice of domestic law.  That terminology has largely broken down, 

making supranational law a useful transitional term. 
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Of course, there are many avenues through which supranational law might evolve from 

NAFTA.
6
  Most obviously, the states parties might amend the treaty or add additional 

treaties or side agreements, adopt parallel legislation, or otherwise create legal rules and 

institutions binding throughout NAFTA.  Others are much better equipped than I to consider 

how and why such political developments might arise.  My focus, instead, is on how such 

law might grow through the expansion of existing adjudicative institutions.  The most 

noteworthy example of such growth is the body of European Union law developed by the 

European Court of Justice.
7
 

The discussion that follows assumes a controversial proposition—that greater 

integration within NAFTA is desirable.  It is increasingly clear that there are great social 

costs connected with globalization that create resistance to NAFTA as an institution devoted 

to free trade and investment.  This Article proceeds on the assumption that a strong, 

integrated NAFTA is part of the solution to the problems of globalization.  The defense of 

that proposition is a larger topic for another day. 

I. THE POTENTIAL FOR SUPRANATIONAL LAW IN NAFTA 

The political and legal structure of NAFTA is very different from that of the European 

Union.  It is far less integrated at the treaty level and lacks anything approaching the 

institutional supranationalism represented by the European Court of Justice.
8
  On the other 

hand, the experience in Europe, beginning with the Coal and Steel Communities in the early 

1950s, suggests that integration sometimes begins with relatively small and weak steps that 

nevertheless teach valuable lessons and build the necessary confidence for the development 

of more powerful institutions.
9
  Thus, it makes some sense to look for buds of 

supranationalism in NAFTA, even if they are small and fragile. 

The principal instance is found in the systems of arbitration established under 

NAFTA.
10

  There are several different systems governing various types of disputes. Chapter 

20 of NAFTA is the default provision covering all disputes not governed by a special 

procedure.
11

  It may eventually be the basis for a supranational court like the European 

Court of Justice.  However, NAFTA also has two other dispute resolution mechanisms that 

have proved especially interesting to date with regard to supranational law: Chapters 11 and 

19 of NAFTA. 

 

6. There is an ongoing confusion about the use of ―NAFTA‖ to refer, inter alia, to the regional grouping, to 

the agreement creating the regional grouping, and to the institutions constituting that grouping.  In this short 

Article I do not attempt to be very precise in that usage. 

7. See generally, Mattli & Slaughter, supra note 4.  A fuller discussion of this subject might include an 

extensive review of EU jurisprudence and institutional evolution, but here I want to focus on the North American 

experience.  It would also be productive to review the development of world trade law in the World Trade 

Organization‘s adjudicative function.  For commentary and review of the first decade under the WTO dispute 

settlement system, see William J. Davey, The WTO Dispute Settlement System: The First Ten Years, 8 J. INT‘L 

ECON. L. 17 (2005); O‘Neal Taylor, Impossible Cases: Lessons from the First Decade of WTO Dispute 

Settlement, 28 U. PA. J. INT‘L ECON. L. 309 (2007). 

8. Daniela Caruso, Private Law and State-Making in the Age of Globalization, 39 N.Y.U. J. INT‘L L. & POL. 

1, 46–57 (2006). 

9. Rafael Leal-Arcas, Is EC Trade Policy Up to Par?: A Legal Analysis Over Time—Rome, Marrakesh, 

Amsterdam, Nice, and the Constitutional Treaty, 13 COLUM. J. EUR. L. 305 (2007) (providing a chronological 

analysis of EC international trade law). 

10. North American Free Trade Agreement, U.S.-Can.-Mex., Dec. 17, 1992, 32 I.L.M. 289 (1993) 

[hereinafter NAFTA]. 
11. Id. 32 I.L.M. at 693–99. 
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In effect, Chapter 19 creates a NAFTA version of the World Trade Organization‘s 

dispute resolution process
12

 by providing for arbitration of disputes among nations regarding 

their antidumping and countervailing-duty measures.
13

  Although the mechanisms used are 

carefully crafted to appear as something less than appellate review, supranational panels 

established under Chapter 19 assess the national administrative decisions with regard to 

these matters.
14

  The arbitrators must be drawn for the most part from special panels 

nominated by the parties under an elaborate procedure.
15

  These panels have the de facto 

power to overturn certain international trade rulings of United States courts.
16

  Because the 

complaints in such cases are usually initiated by private parties in the United States, the 

effect is not unlike a lawsuit by a private party against a foreign government alleged to have 

dumped goods at unfair prices or to have granted subsidies to exporters. 

A second and even more intriguing subject of NAFTA arbitration derives from 

Chapter 11, which gives an individual plaintiff the power to invoke arbitration against any of 

the sovereign members of NAFTA by claiming that the defendant state has in some way 

expropriated the individual‘s property.
17

  Thus, Chapter 11 has the effect of giving private 

persons standing to sue governments and obtain enforceable awards.  This provision is the 

focus of this Article.  Chapter 11 was designed primarily to protect against old-fashioned 

expropriations and was tacitly aimed at Mexico, which had a history of expropriatory 

actions.
18

  However, the provision was broadly written and has been invoked in response to 

regulatory and court actions that were not explicitly expropriatory, but were claimed to have 

had the effect of taking property without compensation.
19

  These actions have resulted in the 

application of Chapter 11 being broadened considerably. 

While the Chapter 19 arbitration powers arose from the WTO model, Chapter 11 arose 

from the Bilateral Investment Treaty (―BIT‖) model.
20

  Treaties of this sort have been 

promoted with great success throughout the developing world.
21

  These treaties responded to 

concerns that international investors would hesitate to commit themselves to projects in 

countries with weak and often corrupt judicial systems.  The enactment of a BIT commits 

the host country to arbitration procedures that assure investors that expropriation claims will 

 

12. Rafael Leal-Arcas, Choice of Jurisdiction in International Trade Disputes: Going Regional or Global?, 

16 MINN. J. INT‘L L. 1, 17 (2007). 

13. See generally RALPH H. FOLSOM, MICHAEL WALLACE GORDON & DAVID LOPEZ, NAFTA: A PROBLEM-

ORIENTED CASEBOOK 460–96 (2000) (discussing the basics of Chapter 19 and its antidumping and 

countervailing-duty measures). 

14. NAFTA, supra note 10, 32 I.L.M. at 683–84. 

15. Id. 32 I.L.M. annex 1901.2 at 687–88.  There is also a provision for review of a panel‘s decision in 

―extraordinary‖ cases.  Id. 32 I.L.M. annex 1904.13 at 688. 

16. They are able to suspend and remand, but the effect seems to be much the same as a reversal.  For a 

discussion of a recent Chapter 19 panel decision, see John H. Knox, The 2005 Activity of NAFTA Tribunals, 100 

AM. J. INT‘L L. 429, 434–38 (2006) (discussing the softwood lumber dispute between the United States and 

Canada). 

17. NAFTA, supra note 10, 32 I.L.M. at 639–49. 

18. See Scott R. Jablonski, NAFTA Chapter 11 Dispute Resolution and Mexico: A Healthy Mix of 

International Law, Economics and Politics, 32 DENV. J. INT‘L L. & POL‘Y 475, 486–502 (2004). 

19. See, e.g., Ari Afilalo, Meaning, Ambiguity and Legitimacy: Judicial (Re-)Construction of NAFTA 

Chapter 11, 25 NW. J. INT‘L L. & BUS. 279, 289, 294–302 (2005) (discussing the broad notion of expropriation in 

Loewen); Guillermo Aguilar Alvarez & William W. Park, The New Face of Investment Arbitration: NAFTA 

Chapter 11, 28 YALE J. INT‘L L. 365, 375–79 (2003) (discussing Metalclad and ―creeping‖ expropriation); David 

A. Gantz, The Evolution of FTA Investment Provisions: From NAFTA to the United States-Chile Free Trade 

Agreement, 19 AM. U. INT‘L L. REV. 679, 724–27 (2004) (discussing finding of indirect expropriation by the 

Metalclad tribunal). 

20. Caruso, supra note 8, at 57. 

21. Id. 
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be resolved in a neutral arbitral form.  The use of the International Convention for the 

Settlement of Investment Disputes (―ICSID‖) greatly facilitated this process by creating a 

supranational institution to administer such arbitrations.
22

  Because developing countries are 

represented in the governance of ICSID, they have felt relatively comfortable in committing 

to its procedures.
23

  In addition, the efficacy of the arbitration procedure itself has been 

increased by the fact that the UNCITRAL Convention on the Recognition and Enforcement 

of Foreign Arbitral Awards
24

 has become perhaps the most widely adopted commercial 

treaty in history, with 142 parties including many developing states.
25

  Because this 

Convention makes commercial arbitration agreements and awards reasonably enforceable,
26

 

it means that ICSID awards represent meaningful relief. 

Two more radical developments have recently extended the reach of supranational 

arbitration.  The first is found in decisions in which BITs have been applied to contract 

disputes between individuals and host countries even where there is no arbitration clause in 

the contract.  The underlying theory is that a sovereign‘s breach of contract under certain 

circumstances may also represent an expropriation.
27

  This approach, when combined with 

NAFTA cases permitting a private party to claim damages against a NAFTA government on 

the theory that a regulation has amounted to expropriation, opens up a host of possibilities 

for individual litigation against governments at a supranational level. 

It is not fanciful to predict an expansion of this type of supranational jurisdiction.  The 

sorts of contracts that the BIT decisions find potentially expropriatory often involve a 

number of private persons or corporations, including joint ventures.  The overall trend in 

international commercial arbitration in recent years has been to sweep into the jurisdiction 

of arbitrators disputes and parties that were not explicitly included in an arbitration 

agreement.
28

  For example, where one member of a corporate group or a joint venture has 

agreed to arbitration, the tribunal may hold that other members of the group or enterprise 

also tacitly accepted arbitral jurisdiction.
29

  Some might say that modern arbitrators are 

reminiscent of the English common law judges who used various devices and fictions to 

extend their jurisdiction well beyond traditional or statutory bounds.
30

  Thus, it seems 

plausible that an increasing number of private disputes might be drawn into NAFTA 

arbitration system if they are related to claims against a NAFTA party. 

 

22. Convention on the Settlement of Investment Disputes between States and Nationals of Other States, Mar. 

18, 1965, 17 U.S.T. 1270, 575 U.N.T.S. 159 [hereinafter ICSID Convention]. 

23. Malcolm D. Rowat, Multilateral Approaches to Improving the Investment Climate of Developing 

Countries: The Cases of ICSID and MIGA, 33 HARV. INT‘L L.J. 103, 135 (1992). 

24. Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 21 U.S.T. 

2517, 330 U.N.T.S. 3. 

25. Status 1958 - Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html (last visited Feb. 11, 

2008). 

26. Paolo Di Rosa, The Recent Wave of Arbitrations Against Argentina Under Bilateral Investment 

Treaties: Background and Principal Legal Issues, 36 U. MIAMI INTER-AM. L. REV. 41, 72–73 (2004–05). 

27. See, e.g., Vivendi Universal v. Argentina, Decision on Annulment, ICSID (W. Bank) Case No. 

ARB/97/3 (2002).  But see, e.g., Société Générale de Surveillance S.A. v. Pakistan, ICSID (W. Bank) Case No. 

ARB/01/13 (2003). 

28. See, e.g., Meyer v. WMCO-GP, LLC, 211 S.W.3d 302, (Tex. 2006) (non-signatory may compel 

arbitration); Carolyn B. Lamm & Jocelyn A. Aqua, Defining the Party—Who Is a Proper Party in an 

International Arbitration Before the American Arbitration Association and Other International Institutions , 34 

GEO. WASH. INT‘L L. REV. 711, 713 (2002–03) (noticing a ―general trend to extend the arbitrability of many 

international disputes to non-signatories to the contracts at the center of the dispute‖). 

29. See, e.g., Dow Chemical v. Isover Saint Gobain, Interim Award of Sept. 23, 1982, ICC Case No. 4131, 9 

Y.B. Com. Arb. 131 (1984); 22 ASA BULL. 301–03. 

30. J.H. BAKER, AN INTRODUCTION TO ENGLISH LEGAL HISTORY 123–24 (4th ed. 2002). 
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The second radical development has been the inclusion of court procedures as one of 

the state actions subject to a claim of expropriation.  This expansion of jurisdiction has the 

potential to expand supranational jurisdiction dramatically.  The furthest extension of the 

trend toward broadening the application of Chapter 11 is found in the Loewen case in North 

America.  Without going into the details of the case,
31

 the arbitration panel found that it had 

the right under certain circumstances to determine if the decision of a court (in this case a 

U.S. court) amounted to ―a manifest injustice‖ and therefore constituted an expropriation 

under Chapter 11 of NAFTA.
32

  The panel declined to resolve the merits of that claim, 

holding that the claimant had failed to exhaust its domestic remedies (in this case an appeal 

to the Supreme Court of the United States).
33

  Nonetheless, the panel went out of its way to 

examine closely the conduct of a Mississippi court and to find it unlawfully arbitrary and 

unfair.
34

  In effect, the panel found it had jurisdiction to review such national court decisions 

arising from its power to compensate individuals for expropriatory action.  Although this 

power could be applied only to ―manifestly unjust‖ decisions, that standard is not much 

different from the one applied by many domestic appellate tribunals in reviewing trial 

courts.
35

  In this regard, the decision seems to open the way for supranational review of 

domestic court decisions along lines similar to those authorized in trade-law decisions under 

Chapter 19.
36

 

In some respects, this sort of ―review‖ is more powerful in its effect than ordinary 

domestic appellate review, because it does not merely correct an error but may impose great 

financial loss on the responsible government.  This approach is one to which the European 

Court of Justice has come only relatively recently, quite late in its development of 

supranational lawmaking.
37

  In Loewen, for example, an adverse decision on the merits 

might have resulted in the United States being liable for millions of dollars in damages.
38

  

The potential for millions, or even billions, of dollars in reparations based on the violation 

of supranational norms incentivizes governments to avoid any risk of impropriety toward a 

foreign investor.  Whether it is desirable to grant this greater supranational power turns in 

part on one‘s view of the positive and negative aspects of supranational law in NAFTA. 

The importance of these actual and potential developments should not be exaggerated.  

These decisions and decisional trends remain incipient and uncertain. Further development 

of supranational jurisdiction depends largely on the political and social attitudes dominant in 

NAFTA populations, especially in the United States.  The possible addition of other parties 

to the United States free-trade system
39

 might either strengthen that development or dilute it.  

 

31. Loewen Group, Inc. v. United States, ICSID (W. Bank) Case No. ARB(AF)/98/3 (2003). 

32. Id. paras. 52–54. 

33. Id. paras. 207–17. 

34. Id. paras. 119–23. 

35. See, e.g., Alfred v. Caterpillar, Inc., 262 F.3d 1083, 1087 (10th Cir. 2001) (stating that ―[u]nder an abuse 

of discretion standard, a ruling will not be disturbed on appeal unless it is ‗arbitrary, capricious, whimsical or 

manifestly unreasonable‘ or [unless the reviewing court] is convinced that the trial court ‗has made a clear error of 

judgment or exceeded the bounds of permissible choice in the circumstances‘‖); Kalis v. Colgate-Palmolive Co., 

231 F.3d 1049, 1055 (7th Cir. 2000) (holding that under an abuse of discretion standard, decisions that are 

reasonable or not arbitrary will not be questioned). 

36. NAFTA, supra note 10, 32 I.L.M. annex 1904.13 at 688.  See supra text accompanying nn. 13–16. 

37. See Joined Cases C-46/93 & C-48/93, Brasserie du Pêcheur SA v. Germany & The Queen v. Sec‘y of 

State for Transp. ex parte Factortame Ltd., 1996 E.C.R. I-1029 (awarding compensation to beer producers for 

breach of Community law by national legislature). 

38. Loewen, ICSID (W. Bank) Case No. ARB(AF)/98/3 para. 234 (Loewen alleged that the Mississippi 

judgment caused its bankruptcy). 

39. See Gantz, supra note 19, at 724–27; Chris Brummer, The Ties That Bind? Regionalism, Commercial 

Treaties, and the Future of Global Economic Integration, 60 VAND. L. REV. 1349 (2007). 
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Nonetheless, the institutions and legal theories described make available the mechanisms for 

supranational law within NAFTA if its expansion commands the necessary political will and 

popular support. 

For that reason, it is worthwhile to summarize very briefly the positive and negative 

aspects of these developments.  Both procedures have been attacked on the ground that they 

represent a loss of sovereignty.
40

  In the United States, that argument is often stated as a 

constitutional one: that the arbitration panels infringe powers granted exclusively to 

domestic institutions by the federal constitution.
41

 

Chapter 11 litigation has attracted a great deal of additional criticism.  The primary 

concern has been that the arbitration system is inherently biased in favor of private actors 

and against government regulation (such as that protecting the environment).
42

 

On the other hand, it seems clear that these provisions—found in Chapters 11 and 

19—have also had some of the positive effects intended by their proponents, especially the 

United States.  In particular, they have forced the states parties to NAFTA to take some of 

its provisions seriously as law rather than as mere exhortation or as a source of political 

leverage, and they have highlighted the potential risks to states if they discriminate against 

foreign interests.
43

 

II. AN EXTRAPOLATION 

Against this brief description of the current state of NAFTA adjudication, we can 

extrapolate, perhaps to the limits of plausibility, how supranational rules might evolve to 

govern certain aspects of commercial law.  I choose as my example multinational 

bankruptcy law, because that field is the one where I have done much of my work and 

because it is a likely candidate for cross-border regulation and agreement.
44

 

One reason that bankruptcy has been a focus of international reform is that general 

default by a multinational corporation often implicates the interests of a number of nations.  

These interests are not only financial, but relate to employment, export trade, and other 

economic and social interests.  For example, the somewhat chaotic collapse of Swiss Air not 

only created serious economic problems, but was also a deeply felt embarrassment to a 

nation justly proud of its business acumen and success.
45

  The airline‘s general default 

created a host of problems for other European countries as well, including Belgium, whose 

 

40. See Alvarez and Park, supra note 19, at 383–86; Christopher R. Drahozal, New Experiences of 

International Arbitration in the United States, 54 AM. J. COMP. L. 233, 246–49 (2006). 

41. See, e.g., Matthew Burton, Note, Assigning the Judicial Power to International Tribunals: NAFTA 

Binational Panels and Foreign Affairs Flexibility, 88 VA. L. REV. 1529 (2002) (discussing Article III-based 

arguments for and against the constitutionality of NAFTA binational review panels). 
42. See, e.g., Alvarez and Park, supra note 19, at 384–86 (stating that ―[e]nvironmentalists have been 

particularly vocal in saying that NAFTA makes it possible to undermine legitimate governmental regulations‖); 

Drahozal, supra note 40, at, 246–49 (discussing the criticism that Chapter 11 ―usurps national regulatory 

authority‖); Knox, supra note 16, at 432 (explaining developments in the debate over ―regulatory expropriation‖). 

43. See Chris Ford, What Are ‘Friends’ For?  In NAFTA Chapter 11 Disputes, Accepting Amici Would Help 

Lift the Curtain of Secrecy Surrounding Investor-State Arbitrations, 11 SW. J. L. & TRADE AM. 207, 223–28 

(2005); Debra Herz, Effects of International Arbitral Tribunals in National Courts, 28 N.Y.U. J. INT‘L L. & POL. 

217, 247–48 (1998). 

44. See, e.g., Jay Lawrence Westbrook, Multinational Enterprises in General Default: Chapter 15, The ALI 

Principles, and The EU Insolvency Regulation, 76 AM. BANKR. L.J. 1 (2002). 

45. Emma Jane Kirby, Swiss Shaken by Row of Disasters, BBC NEWS EUROPE, Oct. 25, 2001, 

http://news.bbc.co.uk/1/hi/world/europe/1619655.stm. 
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national airline (Sabena) had been absorbed by Swiss Air only a short time before.
46

  

Furthermore, many multinational insolvencies require court action in real time, unlike the 

bulk of commercial litigation which involves sorting out financial responsibility for 

transactions that failed years before.  The reason is the need to preserve economic values.
47

  

Nations, along with businesses, employees, and others in the private sector, have a 

considerable interest in the success of those efforts.  Because a multinational‘s assets and 

creditors are spread across national borders, international coordination of court action is 

essential to achieve maximization of value.
48

  In turn, that coordination will be more 

effective insofar as there are common rules to be applied and confidence that these rules will 

be applied in each of the relevant jurisdictions. 

It is for these reasons that so much work has been done in the insolvency area 

internationally.
49

  That work is far in advance of other work related to commercial litigation.  

The pressing need for coordination in multinational bankruptcy cases suggests that 

bankruptcy would be a field in which NAFTA integration might move forward earlier than 

in other legal arenas.  The American Law Institute Principles of Cooperation certainly point 

in that direction and offer a framework on which such an effort might be built.
50

 

An example
51

 is the best approach to explaining how a bankruptcy case might be 

subject to the decision of an arbitration panel under Chapter 11 of NAFTA.
52

  Suppose a 

medium-sized company organized and centered in the United States, but owned by Mexican 

investors.  The company has assets and creditors in all three NAFTA countries.  Although 

arguably solvent, it experiences cash-flow difficulties and files for Chapter 11 

reorganization bankruptcy
53

 in the United States.  The company is not required under United 

States law to show that it is insolvent as a condition of filing, although such a showing 

would be required under both Mexican and Canadian law.
54

  The management of the 

 

46. See, e.g., Pierre Sparaco, Belgium to Swissair: See You in Court, 155 AVIATION WEEK & SPACE TECH. 

44 (July 9, 2001) (discussing a potential lawsuit by the Belgian government against the Swissair Group for 

underfunding Sabena); Karl Wüthrich, The Swissair Case, in THE CHALLENGES OF INSOLVENCY LAW REFORM IN 

THE 21ST
 CENTURY 221 (Henry Peter et al. eds., 2006) [hereinafter CHALLENGES] (describing Swissair Group‘s 

strategy of expansion into France, Germany, Belgium, and Italy as ―disastrous‖). 
47. See, e.g., A.L.I., TRANSNATIONAL INSOLVENCY: COOPERATION AMONG NAFTA COUNTRIES: PRINCIPLES 

OF COOPERATION AMONG NAFTA COUNTRIES 13 (2003) [hereinafter ALI PRINCIPLES].  In liquidation as well as 

reorganization cases, the value of assets and the going-concern value of the business as a whole may be lost absent 

prompt action, yet recapitalization or sale of assets generally requires court approval. 

48. Jay Lawrence Westbrook, The Duty to Seek Cooperation in Multinational Insolvency Cases, in 

CHALLENGES, supra note 46, at 361; Jay Lawrence Westbrook, International Judicial Negotiation, 38 TEX. INT‘L 

L.J. 567, 570–71 (2003). 

49. See, e.g., ALI PRINCIPLES, supra note 47; U.N. COMM‘N ON INT‘L TRADE LAW, LEGISLATIVE GUIDE ON 

INSOLVENCY LAW 1–10, U.N. Sales No. E.05.V.10 (2005) [hereinafter LEGISLATIVE GUIDE]; U.N. COMM‘N ON 

INT‘L TRADE LAW, Cross-Border Insolvency: Guide to Enactment of the UNCITRAL Model Law on Cross-Border 

Insolvency, art. 1, 2(d), paras. 57–73, U.N. Doc. A/CN.9/442 (Dec. 19, 1997); see also U.N. COMM‘N ON INT‘L 

TRADE LAW, UNCITRAL MODEL LAW ON CROSS-BORDER INSOLVENCY WITH GUIDE TO ENACTMENT art. 1, U.N. 

Sales No. E.99.V.3 (1999). 

50. See, e.g., ALI PRINCIPLES, supra note 47.  

51. The example I have chosen has the advantage of being relatively accessible by a non-specialist.  The 

tradeoff is that it is more like a typical litigation problem (resolution of a past dispute) than the kind of dispute that 

requires swift cross-border coordination as described earlier in the text. 

52. Note that the similar shorthand ―Chapter 11‖ for NAFTA provisions and the reorganization provisions of 

the United States Bankruptcy Code is purely coincidental. 

53. 11 U.S.C. §§ 1101–1146 (1999). 

54. See A.L.I., TRANSNATIONAL INSOLVENCY: COOPERATION AMONG NAFTA COUNTRIES: INTERNATIONAL 

STATEMENT OF CANADIAN BANKRUPTCY LAW 116 (2003); A.L.I., TRANSNATIONAL INSOLVENCY: COOPERATION 

AMONG NAFTA COUNTRIES: INTERNATIONAL STATEMENT OF MEXICAN BANKRUPTCY LAW 32–34 (2003); A.L.I., 

TRANSNATIONAL INSOLVENCY: COOPERATION AMONG NAFTA COUNTRIES: INTERNATIONAL STATEMENT OF 
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company proposes a plan of reorganization that values the company at US$50 million, with 

debts of $60 million, meaning it is insolvent and there is no value remaining for 

shareholders.
55

  It therefore allocates all of the company‘s value to creditors.  The Mexican 

shareholders object, claiming the value proposed is far too low, the company is in fact 

solvent, and they are entitled to share substantially in the benefits of the plan by way of a 

portion of the ownership going forward.
56

 

The company‘s management claims the arrangements under the plan will be upset by 

any delay in its approval.  The bankruptcy court agrees and permits only a brief trial on the 

question of valuation.  It also makes quite debatable rulings on discovery (that is, the 

shareholders‘ efforts to get information about the company) and admissibility of evidence 

(for example, expert testimony by appraisers and others).  The court then approves the plan.  

The shareholders appeal but are unable to post the required bond.  As a result, the plan goes 

into effect.
57

  After plan effectiveness, it would be impossible to ―unscramble the egg‖ even 

if the shareholders prevailed on appeal.  Therefore, they file under NAFTA, claiming that 

the arbitrary and discriminatory actions of the bankruptcy court amounted to an 

expropriation of their ownership interest in the company.
58

 

In light of the Loewen decision described above, it is plausible that the shareholders 

could prevail.  If a NAFTA panel found the bankruptcy court‘s actions to be arbitrary or 

discriminatory, the United States would be liable for any damages that the shareholders 

could prove resulted from such actions.  One of the many difficulties with this result would 

be the fact that the United States governmental system does not provide an opportunity for 

the executive or legislative branches to protect against this sort of loss.  Presumably, the 

U.S. government already seeks to ensure that its judicial procedures will satisfy due process, 

but it cannot control the actions of judges, especially state judges.  Thus, there will always 

be a risk that non-American arbitrators will not be satisfied with United States procedures.  

That risk is heightened by the differences in the laws of the three countries.  In our current 

example, a Canadian or Mexican lawyer or law professor appointed to the panel might be 

startled and even offended by the idea that a company could file for bankruptcy without 

showing insolvency.
59

  Such a reaction might predispose that arbitrator to accepting the 

shareholders‘ complaints. 

The example seems to encapsulate many of the positive and negative aspects of legal 

integration through expansion of supranational adjudication.  On the one hand, investors 

would feel more confident about cross-border investments if they knew an international 

panel would provide some ultimate protection against arbitrary action and discrimination in 

the bankruptcy process.  The fair and efficient management of a general default is certainly 
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an item on an investor checklist in the evaluation of foreign investments.
60

  This concern has 

been heightened in recent years.  For example, the Russian government abused bankruptcy 

proceedings in the Yukos case where it used a form of that process to carry out an 

expropriation.
61

  Unfortunately, other governments might follow its example.  Thus, 

supranational review of bankruptcy decisions might seem desirable to foreign investors. 

On the other hand, many Americans would be offended that a group of private persons 

from other countries could effectively overrule a United States court and subject U.S. 

creditors to legal notions literally foreign to our system.
62

  Not surprisingly, supranational 

institutions, including Chapter 11, have been attacked vigorously by those opposed to 

globalization.
63

 

III. CONCLUSION 

The developments and potential developments discussed in this Article illustrate that 

legal integration within NAFTA is more advanced than is generally appreciated.  This 

discussion also reflects the mixed feelings shared by all three NAFTA members as to the 

extent of economic, political, and legal integration they really want to achieve.  Yet one can 

plausibly assert that regionalism—along the lines of the European Union—is the only real 

alternative to globalization and its attendant costs.  In other words, the wealth production 

from free trade may be so great as to overwhelm commitments to nationalism.  In the 

McNeills‘ haunting phrase, humanity has developed ever-larger political units ―simply 

because most people . . . prefer collective and personal wealth and power to poverty and 

weakness, even at the cost of subordination to rules and commands issued by distant 

strangers.‖
64

  The wealth that seals that bargain comes in substantial part from the creation 

of larger markets governed by uniform rules.  Thus, absent war or environmental collapse, 

supranationalism may be inevitable, with the only choice being between regional and global 

institutions. 

If regionalism is chosen, history suggests that a supranational legal regime will emerge.  

From the growth of the Federal mandate in the United States of America,
65

 to the steady 

march to legal integration in the European Union,
66

 economic integration tends to lead to an 

increasingly unified legal regime.
67
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