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The Solitude of Latin America:
The Struggle for Rights South of the Border

ANGEL R. OQUENDO

Una nueva y arrasadora utopia de la vida, donde nadie pueda decidir por otros hasta la

forma de morir, donde de veras sea cierto el amor ypsséble la felicidad, y donde las

estirpes condenadas a cien afios de soledad tengan por fin y para siempre una segunda
oportunidad sobre la tierra.
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l. FIRSTTHINGS FIRST: OVERTURE AND OVERVIEW

Lo que cuenta, lo que yo he tratado de contar, es el signo afirmativo frente a la
escalada del desprecio y del espanto, y esa afirmacion tieneegleersas solar, lo mas
vital del hombre: su sed erética y lidica, su liberacién de los tabues, su reclamo de una
dignidad compartida en una tierra ya Iibrezde este horizonte diario de colmillos y de
dolares:

Imagine someone comparing Latin American leggl st ems i n t he foll
México, everything is permitted, except what is explicitly prohibited. In Chile, everything is
prohibited, except what is explicitly permitted. In Cuba, everything is prohibited, including
what is officially permitted And in Brazil, everything is permitted, especially what is
strictly forbidden. o

Quick comparisons in law usually take such form. They are crisp, they are humorous,
and they are wrong. Deliberate comparisons, in contrast, tend to be complicated,
pondeous, and tentative. They rarely deliver a punch line.

While hopefully not entirely devoid of entertainment value, the comparative reflections
in this piece are admittedly of the second variety. Accordingly,utiderlying argument
does not ride on, but rather debusleasy, occasionally amusing, and deeply ingrained
stereotypes about Latin Americas a land of chaos, lawlessness, oppression, and
hopelessness. The article focuses the remarkable developments of late in the
programméc adjudication, procedural enforcement, and internationalization of fundamental
entitlements throughout the region. These accomplishments have periodically taken place
even against an adverse backdropvefk adherence to notions of democracy, indiald
liberty, legality, and solidarity.

This project examines the way in whilglw operates across the continantuncoves
core commonalities in the various rights praxesthout losing sight ofthe significant
differences. InHhe end, a coherent whole manifests itself, with the similarities clearly
outweighing the discontinuities. A familial resemblaidbough not an overall esseidce
runs through the multifarious instances nonrigid, fluid conception of entitlemes which
reveals itselthrough the achievements alludeddweerarctesthe region in its full extension,
from Tijuana to Tierra del Fuego.

Insofar as the jurisdictions under examination in this papeverge around such an
interpretation, they meet a central requirement for the constitution of a congruous legal
tradition. In modern and even postmodern times, such a traditional unit would hardly be
conceivable if the comprised juridical systems did nateh at least to some degree, a
common understanding of whabmprisesa right Normally, there must be additional
points of overlap in matters such as the model of adjudication, the relevance of scholarly
commentary, othe relationship betwedaw and morality. This article does not thoroughly
delve into these issues; it simply paves the road to further thought and research on them.

The present work does not merely report on plainly observable correlations, let alone
on the coresponding disconnections. Instead, it painstakingly teases a number of positive
trends out of redlife cases and thereupon envisages a Latin American narrative on legal
entittements. The end result is neither a snapshot of legal reality today nar drgam
about the direction that the law should take. Rather, it is an assessment of the full potential

2. Juuio CORTAZAR, Presentacionin EL LIBRO DE MANUEL (1973)(fi Wh at  idtwhat leh&va triesl $0
narrat® is the story of an affirmative gesture against the constant escalation of disdain and horror. Such an
affirmation expresses the most basic and vital part of man: his erotic and playful thirst, his liberation from taboos,
and his demand for colléee dignity in a land free at last from that daily horizon of fangs and dallars
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of the rights culture presently in place and a somewhat paradoxical evocation of a distant but
plausible utopid. The story therefore unfolds more nuatively than descriptively; yet it
essentially positions itself somewhere between these two extfemes.

The developments at stake have emerdedthe most partrelatively recently and
have varied immensely in thextent of their pervasiveness. They include, principally, the
vigorous judicial enforcement of negative and (especially) positive guaranties, the
establishment of extraordinary procedural safeguards for individumal collective
entitlements and the effective implementation of international human rights. While these
achievements do not even remotely constitute the stamdadds operandithey do signal
an imaginable future.

This article obviously does not harbor wild ambitions to recoostthe Latin
American rights regime in its entirety, from the bottom upsoltely purportsto adumbrate
an immanent (though certainly not imminent) alternative framework by highlighting a few
crucial current meements. Fleshing out the details llwiinavoidably entailfurther
investigation. At the moment, one can at most envision the cathedral from afar.

The scope of application of this methodological approach obviously transcends Latin
America. This project adopts other theoretpastures that should equally resonate outside
Latin Americanist and comparativist circles. It ultimately takes a panoramic perspective and
proposes conceptualizing legal entitlements anew, along comprehensive, integral, or organic
lines, rather than in ehusual narrow and compartmentalized fashion. It calls for exhaustive
consideration of positive, procedural, and international rights, in conjunction with their
negative, substantive, and domestic counterparts. The core contention is that deliberation on
the latter subset, decoupled from the former, breeds distortion and confusion. Furthermore,
this wideranging effort involves contemplating the malfunctions and dysfunéiatsng
with the functiond of law. Legal theorists and practitioners must, adogiy, pay
attention to the interstices or gaps, as well as to the rights realm itself. By the same token,
they must carefully determine the prevalence of law failnog+-@roit).

3. Themet hod deployed in this piece r efathoming whatlsa t Georg W. F.
reasonable &GEORG W.F. HEGEL, Vorrede GRUNDLINIEN DER PHILOSOPHIE DES RECHTS (WERKE VII) 24
(Suhrkamp Verlag 1969) (emphasis in origind)To c on s ii chgr rsemametnmbl y, 06 Hegel elucidates

mean to project reason onto it from the outside and thus work
IdA 31 (Anmerkung) . Hegel sdas\erninflige 0t wihddxistiogpraaices it he reasonabl
and beliefsld. a t 25, 26. He refers to the reasonable as fthe idea, ¢
eternal 0 and contraSchan iaf whaht tihse thiampeleyaraamd et r(ansi ent, 0 wi t |
id. at 25, or Airotten exi st en GEOR®W.RVHEGEN, PHANDRENORCGESIEMPES T i € a | singul ar.i
GEISTES(WERKEII) 52153 ( Suhr kamp Verlag 1969), as wel Geormss with fAconting

W.F. HEGEL, ENZYKLOPADIE DER PHILOSOPHISCHEN WISSENSCHAFTEN Il (WERKE X) & 549 (Anmerkung)

(Suhrkamp Verl ag 1969) .Wirklidhkei) c arsr eoopa nt cesd thgy ft et walnicteypt(, 6 whi ¢
of f a g a i n sxistende{Dasain), £xteenal tcontingency, opinion, appearance withesgence, untruth,

deception,etc  &EORG W.F. HEGEL, GRUNDLINIEN DER PHILOSOPHIE DESRECHTS (WERKE VII), supra § 1

(Anmerkung). While acknowledging flaws and shunning idealization, philosophers who assume this standpoint

ferret out sensible and histera | | y evol ved features. Accordingly, Hegel both
existenced and insists that the roeNosethalesd heecontelvesta he posits fi
viable and wholesome legal universe and pufsitr t h as t h.eb éfiatninneg wiutlhsien t he external f
Id. at25.

4. Similarly, Mi chael 0. Har di mon portrays Hegel 6s phil osoj

des cr i heRhilosophy of Rights, among other things, an account of the underlying idealsamdative
aspirations of the modern social world . But, of course, Hegel's approach is mtrely normative. He
maintains that the norms that tihilosoghy of Rightarticulates are rooted in the existing structures of the
modern soci al wor |l d #MrcHheL ©uHARDIM@EN NHEGEHSISbCAL PHIEOSOPHY. zTeiE . 0
PROJECT OFRECONCILIATION 74 (1994).
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Beyond these conceptual insights, the juridical accomplishments undesisusaiyuld
likewise find farreaching appeal. They represent more than curious phenomena for the
diversion of a casual legal anthropologist. By studying these succiesaddition to other
aspects of Latin American law, lawyers in the United Statesetseivhere will enhance
their capacity to reflect upon and comprehend the reality at home. With law, as with
language, people are better able to master their own when they confront and contrast it with
that of others. Almost ineluctably, they become neorcritical vis-a-vis their native
institutions andbegin visualizing possible transformations on the basis of the experience
abroad oms a resulbf completely new ideas generated through the reflective exercise.

After some obligatory nommelatural clarifications in Part 1l, the discussion
concentrates in Part 1l on firstsecone, and thirdgeneration entittements and applauds the
manner in which many Latin American courts have uncompromisingly enforced
programmatic guaranties in thetla@lecade or so. Part IV analyzes various widely available
procedures for the vindication of rights, including the writ of protection or secteityrso
de amparo mandado de segurangaunconstitutionality actions, and collective suits. It
argues, gemally, that a concrete understanding of substantive rights requires a basic
appreciation of their procedural dimension and, specifically, that the legal systems in
guestion have most conspicuously converged and progressed in the processes through which
they implement such claims.

Thereafter, Part V considers international guaranties. The interaction between
domestic and transnational rights has become extremely intense in Latin America, as well as
almost everywhere else. The study of the former kind tflements must therefore take
the latter into account. In particular, virtually all countries in this vast territory have signed
the American Convention on Human Rights and have accepted the compulsory jurisdiction
of the InterAmerican Court. The tregis steadily turning into the functional equivalent of
a constitution for all of Latin Americh.The individual provisions, along with their official
construal, invariably operate not just as international law, but additionally as a paramount
component bthe national legal orders.

Latin America has made extraordinary headway on all of these fronts precisely as it
has tried to tackle specific problems related to the recognition of rights. iFirag often
renderedsocialwelfare entitlementsonstitutonally enforceablén response to the political

and administrative authoritieso .fSécang,rthant di sregar

special procedures under assessment have emerged, in greab parpensate for the
shortcomings of olidary process. Third, international guaranties have attained prominence
mostly due to the crass inefficacy of domestic entitlements in the face of unspeakable
outrages against human dignity.

Curiously, Latin American societies have increalsingurned to judgecentered
solutions. They have apparently discovered the potential of judicial structural reform half a
century after their northern neighbor. Against a civil law background, however, this turn has

5. SeeMIGUEL DE UNAMUNO Y JuGO, Comunidad de la lengua hispanijcen LA RAZA VASCA Y EL
VASCUENCE EN TORNO A LA LENGUA ESPANOLA 1 6 5, 172 (1974) (AFor the study and
languages advances thestadp d t he i mpr o v e JorARNWOLFGANGO/ONIGOETHE KUNST JUND
LITERATUR, 12WERKE1 015 ( Hambur ger Ausgabe 1998) (AHe who knows no
nothing about his own. o).
6. The InterAmerican Court, for its part, is gradually becoming, somewhat like its European analogue, a
constitutional tribunal for the entire continent. It has taken on an increasingly assertive, as well as progressive,
role and has impressively grown prestige over the last two decades. The JAtaerican Commission has
decisively contributed to this vital process of consolidation and harmonization of the regional construction of
fundamental entitlementsSeeinfra Part V.
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occurred particularly unexpectedly anith a unique flavor. Latin Americans have blazed
their own trail not only in empowering the judiciary, but also settingits boundsand
recognizing its limitations.

In Part VI, the paper shifts gears rather drastically and examines systematic
complications that the pursuit of legal entitlements in the region has at times encountered. It
notes that these guaranties, along with other juridical precepts, sporadically come to naught
due to the precariousness of the rule of. lalis predicament might hinder any significant
progress towards a brighter future in this area. For instance, the previously mentioned
victories could prove to be short lived within such an environment. Beyond adopting new
measures or punishing violators rmaaseverely, Latin American countries must succeed in
the unlikely task of changing the underlying culture. They rankince the legitimacy of
legal norms across the board by renewing their commitment to democracy, as well as to
other idealssuch as the rule of Ilgyersonal freedom, and (above all) solidarity.

This last section explores these issues and closes with two concessions. First, even if it
takes these enormous and improbable steps towards the institutionalization of ¢heeprin
of legality and ensures the realization of legal entittements, Latin America will not fully
attain social justice. The vindication of rights plays a central, but only limited part in the
fight against societal injustice. This battle demands a lkroads well as deeper,
engagement, within and without the state, against inequity and marginalization.

Second, the quest for rights may, every now and tletuyally prove to be
counterproductive with respect to such an enmatory struggleby reinforang and
perpetudahg the very structures that create exclusion in the first place. Thisanittme,
however, should neither content itself with such an observation nor stop at this initial,
negative stage. It shldl instead strive to become dialectical and, as such, anticipate the
supersessiordufthebungd namely both the dissolution and the preservadiaf its object.

In other words,tishouldaim at a radical transformation of the currdmdry and praxis and
move towards anew paradigm within which other strategies may complement and, if
necessaryeschewthe assertn of legal entitlements in order to advance the more ambitious
ethical cause. Despiteghimprobability of the ultimate objective, such a multilayered and
relentless undertaking will undoubtedly do much gendoute

. A WAT& INANAME? OA FAMILY OF RIGHTS REGIMES

TQ, paria en Cuba, solo y miserable,
puedes rugir con voz del Continente
la sangre que te lleva en su corriente
es la misma en Bolivia, en Guatemala,
en Brasil, en Haiti . ..’

I wi || first explain what the expression fALati.|
article. The term technically refers to the former colonieB fat i nd nati ons, such as
Portugal, and France. It became popular during the second half of the nineteenth century, as
the French regime embraced it to sell the idea that all these territories belonged together and

7. NICOLAS GUILLEN, Elegia a un soldado viyin CANTOS PARA SOLDADOSY SONES PARA TURISTSA (1937).
Literally: AA pariah in Cuba, al one and miser abHedlpodthatu can roar wit
carries you in its current is the same in Bolivia, in Guatemala, in Brazil, indait
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preferably under the rule of Najgon 111.2 France then not only had plans to expand its
preponderance throughout the continent, but actually occupied Mexico from 1862 until
1867 and installed Archduke Maximilian of Austria as Emperor. Coincidentall\Gitien

de Mayo holiday commemates a key, early victory in the protracted and ultimately
successful Mexican resistance against the French occupation.

Nowadays, however, the term ALatin Americad us/
thus refers to the New World territories colonized by ttations that occupy the Iberian
peninsula,i.e.,, Spain and Portugal. It rarely incorporates Francophone regions such as
Haiti, Martinique, or Quebec. Ironically enough, the concept, which the French crown once
propagated in order to amalgamate its arefacontrol in the Americas with those of other
Latin nations, now ordinarily excludes Franceds f¢

This paper deploys the terfihatin America in this contemporary, albeit inaccurate,
sense. It makes use of the more precise, but lessnt expressiofiberian Americzd only
intermittently. It thus seeks to maintain the former, as familiar and readily comprehensible,
while gradually introducing the latter.

The piece focuses on Iberian American countries because, as partial | cultura
descendants of nations that share so much history, they evince considerable coherence in
their conceptions of rights. Spain and Portugal did not simply constitute a single political
legal unit during crucial and extended periods of time up to the smrehtcentury, but also
embraced some of the same sources of law, most ndtabRuero Juzgoand theSiete
Partidas until the nineteenth centufy. Former Spanish and Portuguese colonies therefore
converged legally during colonial times and frequentivedoped their law under the
influence of each other after independetic@hey certainly overlap with countries formerly
colonized by France more so than they do with Amgioerican nations; yet undoubtedly
less than they do with each other. For instasoene of the&key legal institutions, such as
the writ of protection (omampard, prevail in the Iberian American reafthput not in its
FranceAmerican counterpart.

Latin American rights schemes bear to each other a family resemblance, in the sense of
Wittgenstein? In other words, they do not have a common element or set thereof, but
rather interrelate with each other in a complex manner. They pras@dmplicated
network of similarities overlapping andrisscrossing: sometimes overadlimilarities,
sometimes similarities of detail? One of these regimes may, for example, resemble most
others in constitutionally guaranteeing a sound education, but may differ from them in its
rejection of the right t@ healthy environment. A few others of these systems may similarly
reject the latter entitlement, as well as the former.

8. Luiz Alberto Moniz Bandeira, América Latina o Sudamérica?CLARIN, May 16, 2005
http://www.clarin.com/dia/2005/05/16/opinion/®1901.htm(last visited Apr. 27, 2008)

9. See generallROBERTO CABELLO-ARGANDORNA, CINCO DE MAYO: A SYMBOL OF MEXICAN NATIONAL
RESISTANCE(1997).

10. Id.at 95 100.

11. See generallRogelio Pérez Perdomblotas parauna historia social del derecho en América Latina:

La relacion de las practicas y los principios juridic@® REv. COLEGIO DEABOGADOSP.R.1 (1991)

12. Seeinfra Section IV.

13, LUDWIG WITTGENSTEIN, PHILOSOPHISCHE UNTERSUCHUNGEN 8 67 (G.E.M. Anscombe trans., Basil
Blackwell & Mott, Ltd. 3d ed. 1968) Wittgenstein explains that the members of a family do not all share a
particular characteristic or group of characteristics. Some resemble others in the smile, others in the personality,
and still others in the tone of voice. They are thus all interrelated hout converging on a single fea:
various resemblances between the members of a family: fegéitlyres,color of eyes gait, temperament, etc.,
etc., overlap andrisscrosso Id.

14. |d. at $6.
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Rights cultures in Iberian America generally coincide not amiwhat they share with
each other, but alsm wha distinguishes them from their counterpart north of the border.
To a great extent, this difference stems from the fact that the countries in the region belong
to the civil law tradition, while the United States exists within the common law universe.
Nonretheless, Iberian American legal orders diverge from the U.S. model specifically, even
on substantive and procedural matters that bring them closer to other common law
jurisdictions. Hence, they typically reject the death penalty, civil juded,contingency
fees,while embraing constitutional socialvelfare entitlements, international human rights,
abstract judicial review, and the AEnglish rulebo
have kept considerable distance from the Uniftdtes partly as a reaction against the
overwhelming U.S. hegemony in so many other areas of life.

lll.  INTER-GENERATIONAL GUARANTIES: THIN AND THICK

¢A nombre de qué puedo condenar a muerte
a otros por lo que son o piensan?
Pero ¢como dejar impunes
la tortura o el genocidio o el matar de hambre?
No quiero nada para mi:
sélo anhelo
lo posible imposible:
un mundo sin victimas.

Iberian American countries have constitutionally established similar substantive
entittements. They have enacted firstecond and thirdgeneration rights, freely
borrowing general ideas, as well as specific formulations, from each other. Of course, the
various jurisdictions have maintained significant differences from each other and have in no
way coalesced into a single, monloic system.

First and secondjeneration rights are associated, respectively, with the 1966 United
Nations6 I nternational Covenants on Civil and Pol
Cultural Rights®® They encompass, othe one hand, entittemenssich as equality, due
process, privacy, free speech, liberty of association, as well as universal suffrage, thed
other hand, the right to work, to unionize, to subsistence, to housing, to health, to education,
and to culture. Third generation hig, in turn, are entitlements that have emerged
subsequently and that regard matters such as consumption, the environment, development,
and informatiort’

Upon attaining independence in the nineteenth century, Iberian American nations
drafted new constitidns inspired by Spanish, Frena@ndespecially, U.S. models. These
documents promulgated civil and political righthich reflecied the republican and liberal
ethosthat prevailed at the tin&. Current constitutional charters have preserved gtegan
such as freedom of expression, religious liberty, fair taiat|suffrage

15. JoseEMILIO PACHECO, Fin de siglg in FIN DE SIGLO Y OTROSPOEMAS(1984).Literally: il n t he name of
what may | condemn others because of wray thre or what they think? But how can one fail to punish torture,
genocide, or murder by starvation? I dono6t want anything for
worl d without victims. o
16. G.A. Res. 2200, at 52, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966).
17. SeegenerallyJack Donnelly,Third Generation Rightdn PEOPLES ANDMINORITIES IN INTERNATIONAL
LAw 119, 134 37 (Catherine Brolmann, Rene Lefeb®mMarjoleine Zieck eds., 1993).
18. SeePérez Perdomaupranotell, § 1(b).
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Throughout the twentieth century, Latin American jurisdictions evolved to incorporate
soci al wel fare entitlements. Me xi c mb s 1917 Ccon:
recognking broad socieeconomic rights to housing, education, health, and Work.
Virtually all other countries in the region followed suit. Curiously, Puerto Rico tried to
jump on the bandwagon with its 1952 Constitution, but the U.S. @esgetoed the social
and economic rights proposed by the constituent assembly and ratified by the local
electorate?®

Latin American constitutions have also embraced tpederation rights. They have
guaranteed their citizenryjnter alia, sustainable delopment® empowerment as
consumer$’ a wholesome environmefit,as well as informational and cultural self
determinatiorf’ The judiciary throughout the region has made clear that these entitlements,
like their secondjeneration counterparts, are not mespirations and are certainly not
optional. It has repeatedly enforced them programmatitally. other words, it has called

19. CONSTITUCION POLITICA DE LOS ESTADOS UNIDOS MEXICANOS arts. 123(A)(XIl), 34, 123 (1917)
[hereinafteMEX. CONST.].

20. SeeAngel R. OquendoBook ReviewPedro A. Malavet, America's Colarg5 J. LEGAL Ebuc. 416 18
(2005).

21. CONSTITUCION POLITICA DE BOLIVIA DE 1967 art. 133 (1967)hereinafterBoL. CONST]; CONSTITUIGAO
DA REPUBLICA FEDERATIVA DO BRASIL art 3(Il) (1988) [hereinafterBRAZ. CONST.]; CONSTITUCION DE LA
REPUBLICA DE CHILE art. 104 (1980]hereinafterCHILE CONST.]; CONSTITUCION POLITICA DE COLOMBIA art. 80
(1991) [hereinafter CoLOM. CONST.]; CuBA CONST. ars. 16, 27 (1976);CONSTITUCION POLITICA DE LA
RepPUBLICA DOMINICANA art. 7 (2002) [hereinafter DOM. ReEP. CONST.]; CONSTITUCION POLITICA DE LA
REPUBLICA DEL ECUADOR art. 86 (1998)[hereinafter ECUADOR CONST.]; CONSTITUCION POLITICA DE LA
ReEPUBLICA DE EL SALVADOR DE 1983 arts. 101, 117 (1983)hereinafterEL SAL. CONST.]; CONSTITUCION
POLITICA DE LA REPUBLICA DE GUATEMALA arts. 97, 119(1,3) (1989hereinafterGUAT. CONST.]; CONSTITUCION
DE LA REPUBLICA DE HONDURAS art. 329 (1982)hereinafterHOND. CONST.]; MEX. CONST. art. 25 (1917)
CONSTITUCION POLITICA DE LA REPUBLICA DE NICARAGUA [CN.] arts. 99,102 (1987)hereinafteNICAR. CONST.];
CONSTITUCION POLITICA DE LA REPUBLICA DE PANAMA arts. 10507 (1972) [hereinafter PAN. CONST.];
CONSTITUCION POLITICA DEL PARAGUAY DE 1992arts. 7, 176 1992)[hereinaftelPARA CONST.]; CONSTITUCION
PoLiTICA DEL PERU arts. 44, 69 (1993]hereinafterPERU CONST.]; CONSTITUCION DEL ESTADO LIBRE ASOCIADO
DE PUERTO RICO art. 6(19) (1952]hereinafterP R. CONST]; CONSTITUCION DE LA REPUBLICA BOLIVARIANA DE
VENEZUELA art. 128 (1999[hereinafte’VENEZ. CONST.].

22. CONSTITUCION ARGENTINA art. 42 (1994)[hereinafterARG. CONST.]; BRAZ. CONST. art. 5 (XXXII)
(1988); CoLoM. CONST. art. 78 (1991)CONSTITUCION POLITICA DE LA REPUBLICA DE COSTARICA art. 46 (1949)
[hereinafterCosTA RICA CONST.]; ECUADOR CONST. art. 92 (1998)EL SAL. CONsT. art. 101 (1983)GUAT.
CoNST. art. 119() (198); HOND. CONST. art. 331 (1982)MEX. CONST. art. 28 (1917)PARA. CONST. art. 176.
(1992);PERU CONST. art. 65 (1993)VENEZ CONST. art. 117 (1999).

23. ARG. CONST. art. 41 (1994)BoL. CoNST. art. 76) (1967); BRAz. CONST. art 23(VI) (1988); CHILE
CoNST. art. 19(8) (1980)CoLoMm. CONST. art. 79 (191); CoSTARICA CONST. art. 50 (1949)CuBA CONST. art.
27 (1976); ECUADOR CONST. art. 86 (1998)EL SaL. CoNnsT. art. 117 (1983)GUAT. CONST. art. 97 (1985);
HOND. CONST. art. 145 (1982)MEX. CONST. art. 4, 25, 73(XXIX)(G) (1917)NicAr. CONST. ars. 60, 102
(1987); PaN. CONST. arts. 114 15 (1972);PARA. CONST. ars. 7i 8, 38 (1992);PERU CONST. art. 2(22) (1993);
VENEZ CONST. art. 127 (1999).

24. ARG. CONST. art. 43 (1994)BoL. ConsT. arts. 7(), (e) (1967); BRAz. CONST. art 5(XIV) (1988);
CoLOM. CONST. art. 20 (1991)CoSTA RICA CONST. arts. 30, 89 (1949); DoM. REP. CONST. at. 8(10) (2002);
ECUADOR CONST. ars. 81, 84 (1998)GUAT. CONST. arts. 35, 68 (1985)HOND. CONST. arts. 15, 182(2) (1982);
MEX. CONST. art. 2 (1917);NICAR. CONST. arfs. 5, 27 66, 90 (1987)PAN. CONST. arts. 8586 (1972);PARA.
CONST. arfs. 26, 28, 13 (1992);PERU CONST. arts. 2(4), (5) (1993);VENEZ CONST. ars. 28, 58, 101, 11126
(1999).

25. See, e.g.Urteaga v. National Stat821 F.C.S 2767 Corte Suprema de Justicia de la NMacjCJSN],
[Sup. Ct.](1998 (Arg.) ( hol di ng that a fAlack of |l egislative regulation [d
certainrighté t o wr i t todecure mforeatien alwbat individuals wisappgae d whi |l e i n authoritieso
custody); Cochez Farrugia v. Ministry of the Presidency, HD-20@2 [Sup. Ct.](Pan.) (interpreting the right to
habeas data); Roduez Gutérrez v. Presidentoledo Marique, First Chamber, Constitutional Court, November
19, 2004 (Peru) (upholding right to habeas data)
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on the authorities to show that they have a program and, more generally, a real
commitment®

Constitutional systems frequentlgrinulate firstgeneration prerogatives as negative
and secondandthird-generatiorentitiements as positive. Negative rights take the form of a
ban on governmeat interference with individual liberties. Classical civil and political
entitements, such as free speech or the right to privacy, exemplify this kind of guaranty. In
contrast, positive rights require the state to act rather than to refrain from action. Economic
and social rights, including the right to work or to health, procaes in pointasdo many
of the previously mentioned thigkeneration rights.

Certainly, the classification of entitlements as negative and positive is somewhat
misleading. Typically negative rights often call on the government to act positivelgrby
instance, using subsidies or restrictions in order to prevent the speech of the powerful from
drowning out that of the weak. Conversely, positive entitlements invariably demand that the
authorities abstain from certain action, such as interferinghwi ci ti zens® ri ght
profession. Nonetheless, the distinction helpfully underscores the fact that the realization of
second and thirdgenerationentitlements generally requires more elaborate measures and
longerterm planningn the part of the state.

Positive rights also raise special questions regarding their judicial enforcement. Is
there any role at all for the judiciary to play? Do these entitlements merely define lofty
ideals that citizens may not vindicate in cou@? are they instead programmasigchthat
the government has a judicially enforceable obligation to establish a program or plan for
their implementation? If so, how much should judges defer to the executive and legislative
branches when psisng on their efforts in this area?

In the specific case of the right to housing, may a homeless person sue the authorities?
Should a tribunal respond to such a complaint by declaring that the state has no justiciable
obligation to provide shelter for thgaintiff or anyone else and that the government must
decide on its own to what extent it will meet the guaranty in question? Or, alternatively,
should the judiciary probe into whether the authorities are taking their duties seriously and
whether they hae adopted a credible policy to address the housing needs of the citizenry?
How might a court that follows this path address the charge that it has arrogated legislative
functions to itself?

As already noted, Iberian American tribunals hdndd positive rights judiciable.
Regional constitutional systems actually distinguish themselves, especially from their U.S.
counterpart, not only because they recognize these entitlements, but also because they
declare them enforceable in court. Beflitigation to vindicate the right to health in
Venezuela and elsewhere in the continent illustrates this development rather vividly.

The 1961 Venezuelan Constitution articulates the right to health in the following
ter ms: APeopl e h atecon & theirihgaliht Theogoverrment ghall
safeguard public health and shall provide means of prevention and care for those who may
need ¥ fhe M9DConstitution takes a step further:

The right to health is socially fundamental. The state dipadirantee this
entitlement, as part of the right to life. It shall develop and promote policies to

26. SeegenerallyANGEL R. OQUENDO, LATIN AMERICAN LAW 324 80 (2006)
27. VENEZz CONST. of 1961, art76 (superseded).
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improve the quality of life, the collective wdlkeing, and the access to basic
services. The people have a right to the protection of their H&alth.

This provision connects the entitlement in question to the right to life and obligates the
authorities to adopt a comprehensive and effective health policy.

The Venezuelan Supreme Court has, accordingly, taken the government to task for not
meeting its dutiem the area of health. IRural Psychiatric Institute Virgen del Rosario v.
Ministry of Health and Social Welfare et ,ah group of clinics sued the Ministry for failing
to renew their contracts and for thus infringing upon their indigent mental patientsi ght t o
life and healt?” The hi ghest tribunalés Political and Admi
agreed with the plaintiffs, but also expressed categofiddl sappr ov al of the Minis
deplorable conduar®

This Supreme Court believes that this carideonstitutes an open violation of

the rights to life and health of these mental patients. The state cannot effectively
guarantee these rights without the necessary resources. Furthermore, defendant
has inexcusably failed to meet his duty to care fars¢hunfortunate and
neglglcted Venezuelan citizens who are unable to improve their situation on their
own.

The justices insisted that the clinics bore responsibility, along with the authorities, for the
protection of the patts.entsé social welfare entit] e

This Chamber believes that plaintiffs should know that, because they have

contracted with the government to care for chronic and indigent mental patients,

they share with the state the paramount responsibility of guaranteeing the human

rights of theseindividuals. They must do their utmost to heal and socially

reintegrate the patients to the extent possible. In carrying out this all too serious

responsibility, they have an ineludible duty to care for, support, and heal these

patients. They mustrespd t he patientsd dignity and conditi
facing the misfortune of being ill and otherwise unassi&ted.

The Court ordered the government to renew t he
services rendered after the expiration of the origigeg@ments>

In Cruz del Valle Bermudezt al.v. Ministry of Health and Social Welfgrthe same
Chamber upheld the rights of indigent HIV/AIDS patients to receive medicines necessary
for the treatment of their illnes8. It underscored the obligatory nag¢uof the entitlements in
guestion with the f ol dioclding,gf ceutse, the pteentifis in i al | citiz
the case at bdrhave a right to health. The state has a correlative duty to ensure the

28. VENEZz CONST. art. 83 (1999).

29. Rural Psychlnst. Virgen del Rosario v. Min. Health & Soc. Wel., Rec. No. 14886unal Supremeo de
Justicia de VenezueléSup Ct.) (1998), translated and reprinted i©@QUENDO, supra note26, at327 33.

30. Id. §IV(4)(2).

31 Id.
32 Id.
33 Id.

34. Cruz del Valle Bermtdez Wlin. Health & Soc. Wel, Rec. No0.15.789 Tribunal Supremeo de Justci
de Venezuela(1999, available athttp://www.escmet.org/usr_doc/corte_const_venezuedantencia_916.doc
translated & reprinted ifDQUENDO, supranote26, at 262 323
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effective realization of that right, especiallhve n t he heal th of ®*the indigent
Accordingly, the justices ordered the governmantdeliver, regularly and periodically,
prescribed medication, as welltascarry out or pay for specialized tedts.

The Ministry alleged that, in light afs budgetary constraints, it wampossible to
finance the treatment in question for the totality of persons suffering from HIV/AIO®e
Supreme Court impassively replied that the authorities simply had to find the modey
called on them to make whatever adjustments in the budget were necessary to meet their
constitutional obligation®®

The defendant in this controversy, as well ad/irgen del Rosaripanswered in a
quite typical fashion. When faed with claims based on positive rights, in general, and
programmatic entitlements, in particuléing state often pleadssufficiency of funds. The
Venezuelan highest tribuntdok thisdefense witha grain of salin an attempt to preserve
the viability ofthe guaranties at stake

In del Valle Bermidez Venezuel ads justi cétle Mmstryt significan
of Health and Social Welfare to develop a ippl of information, treatment, and
comprehensive medical assistance for the benefit of the plabffifis;urthermore, they
concluded that, because no known cure for the disease exitthedpattle against the
disease should focus on preventi8h.They made specific proposals on this issue:

The state must develop a national prevention program along the following lines:

Educational programs to target vulnerable groups, teenagers, married couples
with problemsegtc.

Massive provision of information fohé community on the disease, its causes, its
transmission, and its prevention.

Elaboration of a national plan to make affordable diagnoses possible through the
statebs medical institutions.

Each of these programs requires special preparation and impléowentaking

into account matters such as the general information currently available about the
disease, the adequate use of condoms, and the availability of sterile syringes for
drug users; the need for special attention for vulnerable groups; the gxistin
efforts at the level of the community; and the role of marriage coungéling.

The tribunal articulated: the defendant Ministryods

35. Id. Analysis (Right to Health, Life, and Access to Science and Technology).

36. Id. Decision (2).

37. 1d. Analysis (Right to Health, Life, and Access to Science and Technology).

38 Id.

39. Id. Decision (3).

40. Del Valle Bermidez vMin. Health & Soc. Wel.Rec. No. 15.78%nalysis (Right to Health, Life, and
Access to Science and Technology).

41, 1d.
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The Ministry of Health and Social Welfare must conduct, pursuant to the
previously established principles, a tbogh study of the basic needs of
HIV/AIDS patients and of the different programs available to prevent an increase
in the number of people infected. The findings of this study shall be presented to
the President of the Republic and the Council of Minésfer consideration in

defining the general guidefines for the next fi:
iThe goal mu s t be, 0 the opinion explained, ito
on facilitating information to individuals infected with HIV/AIDS, as well asraising their
l evel of awareness, educating them,and providing

The Supreme Cournerely prescrited rough guidelines for a loagerm program of
HIV/AIDS treatment and preventioand granted the government sufficient discretion to
decide on the details of the required planstitick a careful balance between leaving the
enforcement of the right to health entirely up to the political autbsrand depriving them
completely of their decisiemaking authority in this area. The full realization of
programmatic entitlementdemandsthat the judiciary superintend government policies,
while allowing state officials sufficient leeway teploy their resources and expertise
efficacioudy, as well as creatively.

The opinion indel Valle Bermudegnds with the following warningfjt] he authorities
must comply with present writ of protection or face sanctions for contépEffective
adjudicationsometimegequires this kind of threat, whether implicit or expliéit orderto
assure the governméstompliance.

The Supreme Court should hawetained jurisdiction of the caséhereby enabling
itself to reviewthe extent to which the Ministrsubseqantly implemented the remegdgnd
if necessary,to reconsider its remedial guidelines. Programmatic rights require such
prolonged judicial engagement, which ideally should take the form of a conversation
between the courts aride authorities. Of course, ngovernmental organizations such as
Citizen Action against AIDSAccion ciudadana contra el SIDAwhich filed the complaint,
should also play a key role not only in setting the litigation in motion, but also in monitoring
the relief.

The 1999 Venezuelan Constitution created a new Supreme Qoiltir@al Supremo
de Justicid and the Constituent Assembly appointed the first members of this body in
December of 199%. The Justices soaronfrontedadditional claims by HIVAIDS patients.
In Glenda Lépezet al. v. the Venezuelan Institute for Social Securdy number of
beneficiaries, represented by the same group of attorneys, sued the Institute for Social
Security for failing to pay and deliver prescribed HIV/AIDS medisiff The
Constitutional Chamber of the new Court echoed its predecésstinding that the
defendanhadfivi ol ated the right to health, threatened t
the right to benefit from scientific and techndlog a | p ¥ asgmelleas the dght to

42, 1d.

43. 1d. Decision (3).

44. |d. Decision (4).

45. SeeGloria Gonzalez Montero v. National Constituéxgsembly Exp. No. 1142Tribunal Supreme de
Justicia de VenezuelfirSJ[Sup. Ct.] (200J), partially translated and reprinted iDQUENDO, supranote 26, at
186i 87.

46. Glenda Lopez vVenez. Inst. Soc. Secldt. No. 487Tribunal Supreme de Justicia de VenezufSap.
Ct.] (2001), available at http://www.escrnet.org/usr_doc/Stcia_venezulea_por_ciento_difusos.ttaeaslated
and reprinted inNOQUENDO, supranote26, at346 49.

47. 1d. Considerations (2).
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social security. The tribunal similarly rejected the contention that lack of funds or credits
might justify the Instituteds inaction.

In 2002, the Constitutional Chamber considered a similar acti¢tiN\MAIDS patients
against the Institute for Social Security Antonio Loreto Tabarew. the Venezuelan
Institute for Social Securiff Not surprisingly, the bodgffirmed the holding of Judgment
Number 487 of April 6, @01 (the Glenda Lépezcase)’ In so doing, it notedfthe
completeness and clarity fthaf decisiord and heldfithe[previously orderediemedy fully
applicable to the complainants in these at bao™

In a sense, the opinion inoreto Tabaresvas superfluous The precedent wasot
only admittedlycomplete and cleatbut alsoexpressly appliedito anyone (i) who [was]
registered with the Venezuelan Institute of Social Security, (ii) who [had] been diagnosed
with the disease HIV/AIDS, (iii) who [met] the legal prerequisites to benefit from the social
security system, and (iv) who [had] requested that the Institute deliver the medicines needed
for the treatment in question, as well as for the opportunist illnesses, and cover the
specialized medical examinations required to treat these illné&éseBoinddentally, the
earlier opinion indel Valle Bermudewas also on point and equally broad in its scope of
application®® Inasmuch as its determinations immediately bind all other Venezuelan
tribunals>* the Constitutional Chamber ordinarily does not haveldoide the same issue
over and over again. It probably made repeated pronouncemehtpéz and Loreto
Tabaresas an indirect and somewhat inefficient way of maintaining jurisdiction over the
controversy.

In sum, Venezuelans have made programmatic emigthts, such as the right to health,
constitutionally binding on the government and judicially enforceable. They have taken this
step practically as a reaction to the statebds cra
does not constitute an istéa instance, but rather a critical trend in Latin America. All
Iberian American constitutions recognize the right to héaltdpng with other positive
guaranties. Beyond Venezuela, HIV/AIDS patients throughout the region have likewise
seized on this ditlement to try to force the state to provide the medicine and care that they
need. They have organized themselves, engaged their fellow citizens, lobbied the executive
and legislative branches, and litigated in cairt.

The political authorities have supported these claims only intermittentlylhe
governments in the regipwith the excepion of Brazil, providelimited or nocoverage for

48. |d. Considerations (3).

49. Tribunal Supremo de Justicia de Venezy&RJ[Sup. Ct.](2002, Jdt. No. 481 (Venez.).

50. 1d. 8 V(3).

51 Id.§IV.

52. Glenda Lépezldt. No. 487,TSJ, at Decistion (3).

53 Seedel Valle Bermudex. Min. Health & Soc. Wel.No. 15789Sup. Ct.](Venez.) (1999).

54. SeeVENEZ CONST. art. 334(1999)

55. SeeARG. CONST. art. 42 (1994; BoL. CONST. art. 7, para a, k (1967)BRrAzIL CONST. arts. 6, 196200
(1988); CHILE CONST. art. 19, no. 9 (1980)CoLOM. CONST. art. 49 (1991)CoSTARICA CONST. art. 46 (1949),
rev. 1996;,CuBA CONST. art. 50 (1976)Pom. REP. CONST. art. 8, no. 17 (2002 ECUADOR CONST. art. 23, no. 20
(1998); EL SAL. Const. arts. 1, 6570 (1983); GUAT. CONST. arts. 9395 (1985);HOND. CONST. arts. 14550
(1982); MEX. CONST. art. 4 (1917), rev. 1994, 199RjCAR. CONST. art. 59 (1987), rev. 199%AN. CONST. arts.
105107 (1972), rev. 1983, 1994#ARA. CONST. art. 68 (1992)PeRuU CONST. art. 7 (1993)P.R.CONST. art. 2, §
20 (1952);URu. CONST. art. 44 (1988), rev. 1989, 199VENEZ CONST. arts. 8385 (1999).

56. UNAIDS, NGO Perspectives on Access to HRélated Drugs in 13 Latin American and Caribbean
Countries, UMIDS/98.25, Nov. 19 1998available at http://data.unaids.org/Publications/IRtb01/JC100
NGO-Perspectives_en.pdf.
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HIV/AIDS " In contrast, the judiciary has quite consistently sided with claimants and
positively enforced the right to health. It has requiredstageto afford plaintiffs prescgbed
drugs and therapies and to adopt a T planvis-a-vis the disease.

In its 1995 Judgment-271/95, for instance, the Colombian Constitutional Court held
fithat the petitionefwho suffered from HIV/AIDS, hdda right to receive the totalityf the
prescribed treatmeit® The tribunal concludedithat the duty to protect the health and
preserve the life of the patient must take priority and would become meaningless if there
were no possibility of enjoying all the treatment prescribed by playsio™ The
Colombian justices determined that the denial of care constituted discrimination against the
plaintiffs, both as people infected with the HIV virus and as indigent citf?eMoreover,
the Colombian Const i t-605M2establishedCthat the desial af ud g me n t
integral healthcare to HIV/AIDS patients amounted to a failure to fulfill the obligation to
fiprevent, as well as contain the propagation of, the digéhse.

Similarly, Perubs Const i t-2003AA/TCaof theGeau r t in i
2004 orderedfthe inclusion ofpetitioner among the patients to receive full HIV/AIDS
treatment, including medicines and analyses, as recommended by the physicians of the
hospital under the supervision of the Ministry of Heafth.It called on the authorities to
considerficontributions to the budget for the A®IDS Plan a priority investmerf® The

tribunal maintained jurisdiction over the dispute and enjoifthé hospital directors to
4

updateth&€Courtey ery si x months od® petitioneroés treatment.

In the same opinion, the Peruvian Constitutional Court offered an engaging discussion
concerning the nature of the rights at stake.

Social and economic rightsamely welfare rights, such as social segyrjiublic

health, housing, education, and other public services, are necessary because they
constitute social instruments that the state provides in order to enable individuals
to attain complete setetermination. Citizensgindicate these entitlementsyb
demanding that the government undertake whatever measures may be required in
order to meet the corresponding societal goals. Because they often require
financial support for their realization, social rights are not always enforceable
exclusively withinthe legal system.

Contrary to the traditional understanding, these entitlements are not merely
programmatic norms that may only be enforced imediatemanner and that

57. SeeAvert: Averting HIV and AIDS, http://www.avert.org/aidslatinamerica.htftast visitedMar. 28,
200); Red Hispana de Derechos Humanos en -siila y minorias sexuales http://
www.convencion.org.uy/menu@50.htm (last visited/lar. 28, 208).

58. Diego Serna Gomee. el Hospital Universitano del Vall@Evaristo Garcig, Sent No. T-271/95, Exp.
No. T-62714,(Const. Ct.jColom.Y1995) II-Legal Groundspara.13.

59. Id. para.14.

60. Id. para.15.

T

61. Diego Serna Gomez . el Hospital Uni ver si(€Castct)(Caom.)(082) | e AEvaristo

28/8/1992 Sent. No.T-505/92 Exp. No. F2535,(Colom.)Legal Groundspara.8.

62. Azanca Alhel Meza Garcia v. Ministerio de Salud del Beffribunal Constitucional(Const Ct.),
20/4/2004 Exp. No. 29452003 AA/TC (Peru),Resolutionspara.2.

63. Id. para.3.

64. Id. para.4.

G
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differ from civil and political rights that allow fommediateenforcement. In

fact, welfare rights must be minimally respected as an indispensable condition for
the enjoyment of civil and political rights. Accordingly, without education,
health, and a decent quality of life, there would be no social liberty or equality.
The leislature and the judiciary must therefore understand that the realization of
these two kinds of entitlements must take place jointly and interdependently.

Of course, social rights require that the state set up basic public services, as well
as thatthe citizenry contribute taxes in order to provide public financing for the
underlying social policy. In any case, social rights impose concrete obligations
on the authorities. The government must adopt constant and efficient measures
for a progressiverdorcement of these entitlements under conditions of equality
for the entire population.

Consequently, we must interpret social rights as genuine claims of the citizen
against the state, if we are to recognize the legal validity of constitutional
imperatives and the relevance of the Constitution.

This new vision of social rights makes it possible to do justice to principles such
as solidarity and human dignity, which constitute fundamental pillars of the social
state and the rule of laf®.

P e r u dditutiéhal Court, hence, acknowledged that the vindication of social welfare
rights could only take place with the cooperation of the authorities and in a progressive
manner. The tribunal insisted, however, that these crucial entittements were noaloptio
and that they were judicially enforceable. It used the case at hand to illustrate exactly how
courts should implement these guaranties.

In Costa Ricathe Constitutional Chamber of ti#upreme Court announced, in its
1997 Judgmet 5934 and in five parallel opinions of the same yé&at the Costa Rican
state [had] a duty, which [derived] from the principles of justice and solidarity that
[underlay] the constitutionally established social security system and from the misgion th
the Constitution [imposed] on the Costa Rican Social Security Fund, to provide effective
medical care for AIDS patients® In these decisions, the tribunal invoked not only Article

65. Id. parasl10i15.

66. William Garda Alvarez v. Caja Caarricense de Seguro Social, Judgment 5934 Sala Constitucional de la
Corte Suprema de Justici§Sup. Ct. Const. Ch(1997) Considerations,-Zonclusion; Luis Guillemo Murillo
Rodriguez v. Caja Costaremsede Seguro Social, Judgment 609éla Constucional de la Corte Suprema de
Justicia,[Sup. Ct. Const. Ch(1997) Juan Ignacio Mora Salas v. [@&ostarriense de Seguro Social, Judgment
8245Sala Constitucional de la Corte Suprema de JusfiBigy. Ct. Const. Ch(1997) Geaardo Vargas Garcias
v. Cga Costarriense de Seguro Social, Judgment 83ada Constitucional de la Corte Suprema de Jus8ig.

Ct. Const. CH. (1997) Fernando Zeledonérez v. Cga Costarriernse de Seguro Social, Judgmed28 Sala
Consttucional de la Corte Suprema de Justif&yp. Ct. Const. Ch(1997)
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73 of the Constitution, but also Articles 22, 16, and 9 of the Uralddeclaration of
Human Rights, the American Declaration of the Rights and Duties of Man, and the
International Covenant of Economic, Social, and Cultural Rights, respectivalyhile
acknowledgingthat its decisions might criticallpverburden the health systethe Court
expressedhe hopefthat[the crisis [would] ultimately encourage the development of novel
solutions, as expected by AIDS patients and by Costa Rican society in géheral.

I'n eight subsequent opinions al so i ssued i n 1
reaffirmed its holding in Judgment 59%4 It severely criticized the Social Security agency
for its wutter di sr egar ftllefendant & cleadysviakting then d a me nt al roi

principle of equality, inasmuch as it provides medicines for treatment only to people who

obtain a favorable judgment from the Constitutional Chamber and turns down all other

i ndividual s, i A douhile déciding eighe disputes ®©99@ alang nearly

identical l'i nes, the tribunal additionally warne:
against the complainant, whéike] the plaintiff in [Judgment 5934had] requested the

antiretroviral medicines fro the Costa Rican Social Security Fund, and [was] entitled to

them, so long as he [had] a p'rescription from his

In a decision of 2004, the Costa Rican justices established that the authorities had an
obligation to afford HIV/AIDS patients the prescribed treatmemmediately’> # T h e
directors of the Costa Rican Social Security Fund and affiliated hospitals, as well as clinics,
[had] a duty and a personal responsibility to adopt and implement administrativeda
organizational measures to put a definite end to the delay in the delivery of health services

67. Id.

68. Id.

69. Roger Marin Cervantes de la Rocha Caja Costarrienrse de Seguro Social, Judgmerf@58 Sala
Constitucional de la Corte Suprema de Jus{iigp. Ct.Const.Ch] (1997); Gerardo Enrique Elizondo Salgado
Caja Costarrierse de Seguro Social, JudgmeB08 Sala Constitucional de la Corte Suprema de Jugteip.

Ct. Const. CHh. (1997); Edgar Francisc®ricefio Torress. Caja Costarricase de gigo Social, Judgment6a7,

Sala Constitucional de la Corte Suprema de Jug@eip. Ct.Const. CH. (1997);Edgar Marin Aguilar a favor de
William Marin Aguilar (Prez)v. Caja Costarricase de Seguro Social, Judgmé#48 8ala Constitucionale la

Corte Suprema de Justicigup. Ct.Const. Ch. (1997); Freddy FernandeEernandez,. Caja Costarricase de
Seguro Social, Judgme8755 Sala Constitucional de la Corte Suprema de Jugcip. Ct.Const. CH. (1997);
HernanCastillo Salazar v. Caja Costaeise de Seguro Social, Judgm&T56 Sala Constitucional de la Corte
Suprema de JusticigSup. Ct.Const. CH. (1997); Carlos Rodrigo Sanchez Jiménez v. Caja Costase de
Seguro Social, Judgme8757 Sala Constitucional de la Corte Suprema de Judiup. Ct.Const. CH. (1997);

Kattia Aguilar Gomez v. Caja Costarise de Seguro Social, Judgment 8758, Sala Constitucional de la Corte
Suprema de Justic[8up. Ct.Const. CH. (1997).

70. Id. Considerations.

71 JudgmentsA52 53, 456, 76V69, 77172 [Sup. Ct.Const. CH. (Costa Rica) (1998), Considerations.
Préspero Mena Vilchez v. Caja Costagrise de Seguro Social, Judgment 452, Sala Constitucional de la Corte
Suprema de Justic[&up. Ct.Const. CH. (1998); Marco Antaio Rojas Quesada v. Caja Costarse de Seguro
Social, Judgment 453, Sala Constitucional de la Corte Suprema de J$tiaCt.Const. Ch. (1998); Marco
CastilloRojas a favor de Marcedonio Evelio Pifianiz v. Caja Costarricse deSeguro Social, Judgment 456,
Sala Constitucional de la Corte Suprema de Jugteip. Ct.Const. CH. (1998); Francisco Javier Rojas Rojas v.
Caja Costarrierse de Seguro Social, Judgm&6¥, Sala Constitucional de la Corte Suprema de Ja8ap. Ct.
Const. CH. (1998); Freddy Villalobos Vargas v. Caja Costaetise de Seguro Social, Judgment 768, Sala
Constitucional de la Corte Suprema de Jus{8igp. Ct.Const. CH. (1998); Ral Ernesto Gu#rrez Villarealv.
Caja Costarriense de Seguro Social, Judgment 769, Sala Constitucional de la Corte Suprema d¢SustiCia
Const. CH. (1998); Mainor Navarro Arce v. Caja Costarise de Seguro Social, Judgment 771, Sala
Constitucional de la Corte Sugmma de JusticifSup. Ct.Const. CH. (1998); Hannier Alejandro Chén a favor
de él Mismo v. Caja Costarriense de Seguro Social, Judgmeng,73ala Constitucional de la Corte Suprema de
Justicia[Sup. Ct.Const. CH. (1998)

72. Julio Alvarado Morera a favor de Marco Antonio BficeCampos v. Caja Costaremse de Seguro
Social,JudgmenB633 Sala Constitucional de la Corte Suprema de Juggeip. Ct.Const Ch] (2004).
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....'® The Court called attention to Article 71 of the Constitutional Jurisdiction Act,
which authorizes the imposition of a prison term of three neotghwo years or a fine on
whoever defies a writ of protectidh.

Finally, Argentinads Supreme Court has taken a
year 2000, it upheld a writ of protectiowhich was secured by the Benghalensis
Association and d&er nongovernmental organizations on behalf of AIDS victims
compellingthe Ministry of Health and Social Action to deliver a number of prescribed
medicines to these individudls. In 2001, the tribunal ordered a private prephealth
clinic, Omint Corporation and Services, to reinstate a previously terminated AIDS patient
and offer treatment and medication for his illn€s$n 2002, the Argentine justices issued a
preliminary injunction enjoining the Institute for Mieal Assistance of the Province of
Buenos Aires to provide Veronica Sandra Dieguez and José Luis Lopez with medically
prescribed artAIDS drugs’’ The Court entered a similar order in favor of Silvia Elena
Rogers in 2003®

Not all Latin American courts dve been equally receptive to this kind of claim.
Chil ebs Supreme Court, for exampl e, di smi ssed N§
treatment and medication from the Metropolitan Health Services PrasigeOrienteand
the Ministry of Health, then undé¢hne leadership of Michelle Bachelet. In their opinion, the
justices declaredthat the problem at stake [involved] public health policy, which should be
defined and applied by the Ministryés officials,
to therequested services and to assess issues such as cost and availablefurieg.
tribunal sustained the stateds actions because it
arbitrary®°

The Chilean plaintiffs subsequently took their grievance to Ititer-American
Commission on Human Rights and obtained preliminary religf. its communication of
November 20, 2001, thpody] informed the Chilean State that the aforesaid individuals
urgently needed basic assistance from state institutions in tarédecure the drugs needed
for their treatment; it therefore requested the adoption of urgent measures to ensure them
access tanedicines needed for their survival and to medical examinations for the regular
monitoring of their health conditior®8® The injunction quickly produced concrete results.
fiOn December 5, 2001, the State described the preliminary steps taken at the Ministry of
Health and reported that Juan Pablo Améstica, Manuel Orlando Farias, and Nayade Orieta
Rojas Vera were receivjmedication and undergoing examinations in order for their health
conditions to be moni®ored by the Stateods services

73. 1d. IV-Efficacy, Efficiency, Continuity, Regularity, and Adaptation in Public Health Services.

74. 1d. VI-Conclusion.

75. Corte Suprema de Justicia [CSIN],200Benghal ensi s Asson v. M{An . of Health anc
186/LXXXIV) (Arg.).

76. Roberto Eduardo Etcheverry v. Omint Corp. & Servi€&SJN [Sup. Ct.](2001) (E. 34/XXXV) (Arg.).

77. CSJIN[Sup. Ct] (D. 2014/XXXVIIl) 2002 AiVer-nica Sandra Dieguez & Jos® Lui :
Province of (Mggenos Aireso,

78. Corte Suprema de Justicia [CSIN] [Sup. Ct.], 20®ilvia ElenaRogers v. the Prov. B.A, (R.
671/XXXIX) (Arg.).

79. Cor t e SuprNayade Roja& Wéralv, Mim of Headtl20/7/2001,Rec. No. 3599Diario Oficial
de la Repblica de Chile (2001) available at http://www.anfitrion.cl/actualidad/relacion/
jurisp.noticiosa/fallo10.html

80. Id.

81 InterAm. C.H.R.,Annual Reportlli(C)(1)(b) (2001) available athttp://www.cidh.oas.org

82. Id.






