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Una nueva y arrasadora utopía de la vida, donde nadie pueda decidir por otros hasta la 

forma de morir, donde de veras sea cierto el amor y sea posible la felicidad, y donde las 

estirpes condenadas a cien años de soledad tengan por fin y para siempre una segunda 

oportunidad sobre la tierra.
1
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1. Gabriel García Márquez, La soledad de América Latina (1982).  ñA new and sweeping utopia of life, 

where no one will be able to decide for others how they die, where love will prove true and happiness be possible, 

and where the races condemned to one hundred years of solitude will have, at last and forever, a second 

opportunity on earth.ò  Gabriel Garc²a M§rquez, Nobel Lecture: The Solitude of Latin America, (Dec. 8, 1982) 

available at http://nobelprize.org/literature/laureates/1982/marquez-lecture.html.  (Foreign language sources 

translated by author unless otherwise noted.) 
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I. FIRST THINGS FIRST:  OVERTURE AND OVERVIEW 

Lo que cuenta, lo que yo he tratado de contar, es el signo afirmativo frente a la 

escalada del desprecio y del espanto, y esa afirmación tiene que ser lo más solar, lo más 

vital del hombre: su sed erótica y lúdica, su liberación de los tabúes, su reclamo de una 

dignidad compartida en una tierra ya libre de este horizonte diario de colmillos y de 

dólares.
2
 

Imagine someone comparing Latin American legal systems in the following terms: ñIn 

México, everything is permitted, except what is explicitly prohibited.  In Chile, everything is 

prohibited, except what is explicitly permitted.  In Cuba, everything is prohibited, including 

what is officially permitted.  And in Brazil, everything is permitted, especially what is 

strictly forbidden.ò 

Quick comparisons in law usually take such form.  They are crisp, they are humorous, 

and they are wrong.  Deliberate comparisons, in contrast, tend to be complicated, 

ponderous, and tentative.  They rarely deliver a punch line. 

While hopefully not entirely devoid of entertainment value, the comparative reflections 

in this piece are admittedly of the second variety.  Accordingly, the underlying argument 

does not ride on, but rather debunks easy, occasionally amusing, and deeply ingrained 

stereotypes about Latin America as a land of chaos, lawlessness, oppression, and 

hopelessness.  The article focuses on the remarkable developments of late in the 

programmatic adjudication, procedural enforcement, and internationalization of fundamental 

entitlements throughout the region.  These accomplishments have periodically taken place 

even against an adverse backdrop of weak adherence to notions of democracy, individual 

liberty, legality, and solidarity. 

This project examines the way in which law operates across the continent and uncovers 

core commonalities in the various rights praxes, without losing sight of the significant 

differences.  In the end, a coherent whole manifests itself, with the similarities clearly 

outweighing the discontinuities.  A familial resemblanceðthough not an overall essenceð

runs through the multifarious instances.  A non-rigid, fluid conception of entitlements, which 

reveals itself through the achievements alluded to, overarches the region in its full extension, 

from Tijuana to Tierra del Fuego. 

Insofar as the jurisdictions under examination in this paper converge around such an 

interpretation, they meet a central requirement for the constitution of a congruous legal 

tradition.  In modern and even postmodern times, such a traditional unit would hardly be 

conceivable if the comprised juridical systems did not have, at least to some degree, a 

common understanding of what comprises a right.  Normally, there must be additional 

points of overlap in matters such as the model of adjudication, the relevance of scholarly 

commentary, or the relationship between law and morality.  This article does not thoroughly 

delve into these issues; it simply paves the road to further thought and research on them. 

The present work does not merely report on plainly observable correlations, let alone 

on the corresponding disconnections.  Instead, it painstakingly teases a number of positive 

trends out of real-life cases and thereupon envisages a Latin American narrative on legal 

entitlements.  The end result is neither a snapshot of legal reality today nor a pipe dream 

about the direction that the law should take.  Rather, it is an assessment of the full potential 

 

2. JULIO CORTÁZAR, Presentación, in EL LIBRO DE MANUEL (1973) (ñWhat it relatesðwhat I have tried to 

narrateðis the story of an affirmative gesture against the constant escalation of disdain and horror.  Such an 

affirmation expresses the most basic and vital part of man:  his erotic and playful thirst, his liberation from taboos, 

and his demand for collective dignity in a land free at last from that daily horizon of fangs and dollars.ò). 
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of the rights culture presently in place and a somewhat paradoxical evocation of a distant but 

plausible utopia.
3
  The story therefore unfolds more normatively than descriptively; yet it 

essentially positions itself somewhere between these two extremes.
4
 

The developments at stake have emerged, for the most part, relatively recently and 

have varied immensely in the extent of their pervasiveness.  They include, principally, the 

vigorous judicial enforcement of negative and (especially) positive guaranties, the 

establishment of extraordinary procedural safeguards for individual and collective 

entitlements, and the effective implementation of international human rights.  While these 

achievements do not even remotely constitute the standard modus operandi, they do signal 

an imaginable future. 

This article obviously does not harbor wild ambitions to reconstruct the Latin 

American rights regime in its entirety, from the bottom up.  It solely purports to adumbrate 

an immanent (though certainly not imminent) alternative framework by highlighting a few 

crucial current movements.  Fleshing out the details will unavoidably entail further 

investigation.  At the moment, one can at most envision the cathedral from afar. 

The scope of application of this methodological approach obviously transcends Latin 

America.  This project adopts other theoretical postures that should equally resonate outside 

Latin Americanist and comparativist circles.  It ultimately takes a panoramic perspective and 

proposes conceptualizing legal entitlements anew, along comprehensive, integral, or organic 

lines, rather than in the usual narrow and compartmentalized fashion.  It calls for exhaustive 

consideration of positive, procedural, and international rights, in conjunction with their 

negative, substantive, and domestic counterparts.  The core contention is that deliberation on 

the latter subset, decoupled from the former, breeds distortion and confusion.  Furthermore, 

this wide-ranging effort involves contemplating the malfunctions and dysfunctionsðalong 

with the functionsðof law.  Legal theorists and practitioners must, accordingly, pay 

attention to the interstices or gaps, as well as to the rights realm itself.  By the same token, 

they must carefully determine the prevalence of law failure (non-droit). 

 

3. The method deployed in this piece recalls what Georg W.F. Hegel refers to as ñfathoming what is 

reasonable.ò GEORG W.F. HEGEL, Vorrede, GRUNDLINIEN DER PHILOSOPHIE DES RECHTS (WERKE VII) 24 

(Suhrkamp Verlag 1969) (emphasis in original).  ñTo consider something reasonably,ò Hegel elucidates, ñdoes not 

mean to project reason onto it from the outside and thus work it over, but rather to see it as reasonable in itself.ò  

Id. Ä 31 (Anmerkung).  Hegel sets out to discover ñthe reasonable (das Vernünftige)ò within the existing practices 

and beliefs. Id. at 25, 26.  He refers to the reasonable as ñthe idea,ò ñthe immanent substance,ò or ñthe present 

eternalò and contrasts it with the ñappearance (Schein) of what is timely and transient,ò with ñexternal existence,ò 

id. at 25, or ñrotten existence,ò with the ñempirical singularity,ò GEORG W.F. HEGEL, PHÄNOMENOLOGIE DES 

GEISTES (WERKE III) 52ï53 (Suhrkamp Verlag 1969), as well as with ñcontingencyò and ñinsignificance,ò GEORG 

W.F. HEGEL, ENZYKLOPÄDIE DER PHILOSOPHISCHEN WISSENSCHAFTEN III  (WERKE X) § 549 (Anmerkung) 

(Suhrkamp Verlag 1969).  It corresponds to ñactuality (Wirklichkeit) as posited by the concept,ò which Hegel sets 

off against ñtransient existence (Dasein), external contingency, opinion, appearance without essence, untruth, 

deception, etc.ò GEORG W.F. HEGEL, GRUNDLINIEN DER PHILOSOPHIE DES RECHTS (WERKE VII), supra, § 1 

(Anmerkung).  While acknowledging flaws and shunning idealization, philosophers who assume this standpoint 

ferret out sensible and historically evolved features.  Accordingly, Hegel both recognizes the presence of ñrotten 

existenceò and insists that the reasonable that he posits ñis not merely an ideal.ò  Nonetheless, he conceives a 

viable and wholesome legal universe and puts it forth as the ñinner pulse . . . beating within the external forms.ò  

Id. at 25. 

4. Similarly, Michael O. Hardimon portrays Hegelôs philosophical venture as both normative and 

descriptive.  ñThe Philosophy of Right is, among other things, an account of the underlying ideals and normative 

aspirations of the modern social world. . . . But, of course, Hegel's approach is not purely normative.  He 

maintains that the norms that the Philosophy of Right articulates are rooted in the existing structures of the 

modern social world and substantially realized.ò MICHAEL O. HARDIMON, HEGEL'S SOCIAL PHILOSOPHY:  THE 

PROJECT OF RECONCILIATION 74 (1994). 
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Beyond these conceptual insights, the juridical accomplishments under analysis should 

likewise find far-reaching appeal.  They represent more than curious phenomena for the 

diversion of a casual legal anthropologist.  By studying these successes, in addition to other 

aspects of Latin American law, lawyers in the United States and elsewhere will enhance 

their capacity to reflect upon and comprehend the reality at home.  With law, as with 

language, people are better able to master their own when they confront and contrast it with 

that of others.
5
  Almost ineluctably, they become more critical vis-à-vis their native 

institutions and begin visualizing possible transformations on the basis of the experience 

abroad or as a result of completely new ideas generated through the reflective exercise. 

After some obligatory nomenclatural clarifications in Part II, the discussion 

concentrates in Part III on first-, second-, and third-generation entitlements and applauds the 

manner in which many Latin American courts have uncompromisingly enforced 

programmatic guaranties in the last decade or so.  Part IV analyzes various widely available 

procedures for the vindication of rights, including the writ of protection or security (recurso 

de amparo, mandado de segurança), unconstitutionality actions, and collective suits.  It 

argues, generally, that a concrete understanding of substantive rights requires a basic 

appreciation of their procedural dimension and, specifically, that the legal systems in 

question have most conspicuously converged and progressed in the processes through which 

they implement such claims. 

Thereafter, Part V considers international guaranties.  The interaction between 

domestic and transnational rights has become extremely intense in Latin America, as well as 

almost everywhere else.  The study of the former kind of entitlements must therefore take 

the latter into account.  In particular, virtually all countries in this vast territory have signed 

the American Convention on Human Rights and have accepted the compulsory jurisdiction 

of the Inter-American Court.  The treaty is steadily turning into the functional equivalent of 

a constitution for all of Latin America.
6
  The individual provisions, along with their official 

construal, invariably operate not just as international law, but additionally as a paramount 

component of the national legal orders. 

Latin America has made extraordinary headway on all of these fronts precisely as it 

has tried to tackle specific problems related to the recognition of rights.  First, it has often 

rendered social-welfare entitlements constitutionally enforceable in response to the political 

and administrative authoritiesô flagrant disregard of the peopleôs basic needs.  Second, the 

special procedures under assessment have emerged, in great part, to compensate for the 

shortcomings of ordinary process.  Third, international guaranties have attained prominence 

mostly due to the crass inefficacy of domestic entitlements in the face of unspeakable 

outrages against human dignity. 

Curiously, Latin American societies have increasingly turned to judge-centered 

solutions.  They have apparently discovered the potential of judicial structural reform half a 

century after their northern neighbor.  Against a civil law background, however, this turn has 

 

5. See MIGUEL DE UNAMUNO Y JUGO, Comunidad de la lengua hispánica, in LA RAZA VASCA Y EL 

VASCUENCE; EN TORNO A LA LENGUA ESPAÑOLA 165, 172 (1974) (ñFor the study and knowledge of other 

languages advances the study and the improvement of our own.ò); JOHANN WOLFGANG VON GOETHE, KUNST UND 

LITERATUR, 12 WERKE 1015 (Hamburger Ausgabe 1998) (ñHe who knows no foreign languages understands 

nothing about his own.ò). 

6. The Inter-American Court, for its part, is gradually becoming, somewhat like its European analogue, a 

constitutional tribunal for the entire continent.  It has taken on an increasingly assertive, as well as progressive, 

role and has impressively grown in prestige over the last two decades.  The Inter-American Commission has 

decisively contributed to this vital process of consolidation and harmonization of the regional construction of 

fundamental entitlements.  See infra Part V. 



09_Oquendo_PUB.doc 8/4/2008 7:37 PM 

2008] THE SOLITUDE OF LATIN AMERICA 189 

 

occurred particularly unexpectedly and with a unique flavor.  Latin Americans have blazed 

their own trail not only in empowering the judiciary, but also, in setting its bounds and 

recognizing its limitations. 

In Part VI, the paper shifts gears rather drastically and examines systematic 

complications that the pursuit of legal entitlements in the region has at times encountered.  It 

notes that these guaranties, along with other juridical precepts, sporadically come to naught 

due to the precariousness of the rule of law.  This predicament might hinder any significant 

progress towards a brighter future in this area.  For instance, the previously mentioned 

victories could prove to be short lived within such an environment.  Beyond adopting new 

measures or punishing violators more severely, Latin American countries must succeed in 

the unlikely task of changing the underlying culture.  They must enhance the legitimacy of 

legal norms across the board by renewing their commitment to democracy, as well as to 

other ideals, such as the rule of law, personal freedom, and (above all) solidarity. 

This last section explores these issues and closes with two concessions.  First, even if it 

takes these enormous and improbable steps towards the institutionalization of the principle 

of legality and ensures the realization of legal entitlements, Latin America will not fully 

attain social justice.  The vindication of rights plays a central, but only limited part in the 

fight against societal injustice.  This battle demands a broader, as well as deeper, 

engagement, within and without the state, against inequity and marginalization. 

Second, the quest for rights may, every now and then, actually prove to be 

counterproductive with respect to such an emancipatory struggle by reinforcing and 

perpetuating the very structures that create exclusion in the first place.  This meta-critique, 

however, should neither content itself with such an observation nor stop at this initial, 

negative stage.  It should instead strive to become dialectical and, as such, anticipate the 

supersession [Aufhebung]ðnamely, both the dissolution and the preservationðof its object.  

In other words, it should aim at a radical transformation of the current theory and praxis and 

move towards a new paradigm within which other strategies may complement and, if 

necessary, eschew the assertion of legal entitlements in order to advance the more ambitious 

ethical cause.  Despite the improbability of the ultimate objective, such a multilayered and 

relentless undertaking will undoubtedly do much good en route. 

II.  ñWHATôS IN A NAME?ò:  A FAMILY OF RIGHTS REGIMES 

Tú, paria en Cuba, solo y miserable, 

puedes rugir con voz del Continente: 

la sangre que te lleva en su corriente 

es la misma en Bolivia, en Guatemala, 

en Brasil, en Haití . . . .
7
 

I will first explain what the expression ñLatin Americaò covers for purposes of this 

article.  The term technically refers to the former colonies of ñLatinò nations, such as Spain, 

Portugal, and France.  It became popular during the second half of the nineteenth century, as 

the French regime embraced it to sell the idea that all these territories belonged together and 

 

7. NICOLÁS GUILLÉN , Elegía a un soldado vivo, in CANTOS PARA SOLDADOS Y SONES PARA TURISTAS (1937).  

Literally:  ñA pariah in Cuba, alone and miserable, you can roar with the voice of the Continent: the blood that 

carries you in its current is the same in Bolivia, in Guatemala, in Brazil, in Haiti.ò 
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preferably under the rule of Napoléon III.
8
  France then not only had plans to expand its 

preponderance throughout the continent, but actually occupied Mexico from 1862 until 

1867 and installed Archduke Maximilian of Austria as Emperor.  Coincidentally, the Cinco 

de Mayo holiday commemorates a key, early victory in the protracted and ultimately 

successful Mexican resistance against the French occupation.
9
 

Nowadays, however, the term ñLatin Americaò usually means Iberian America and 

thus refers to the New World territories colonized by the nations that occupy the Iberian 

peninsula, i.e., Spain and Portugal.  It rarely incorporates Francophone regions such as 

Haiti, Martinique, or Quebec.  Ironically enough, the concept, which the French crown once 

propagated in order to amalgamate its areas of control in the Americas with those of other 

Latin nations, now ordinarily excludes Franceôs former possessions. 

This paper deploys the term ñLatin Americaò in this contemporary, albeit inaccurate, 

sense.  It makes use of the more precise, but less current expression ñIberian America,ò only 

intermittently.  It thus seeks to maintain the former, as familiar and readily comprehensible, 

while gradually introducing the latter. 

The piece focuses on Iberian American countries because, as partial cultural 

descendants of nations that share so much history, they evince considerable coherence in 

their conceptions of rights.  Spain and Portugal did not simply constitute a single political 

legal unit during crucial and extended periods of time up to the seventeenth century, but also 

embraced some of the same sources of law, most notably the Fuero Juzgo and the Siete 

Partidas, until the nineteenth century.
10

  Former Spanish and Portuguese colonies therefore 

converged legally during colonial times and frequently developed their law under the 

influence of each other after independence.
11

  They certainly overlap with countries formerly 

colonized by France more so than they do with Anglo-American nations; yet undoubtedly 

less than they do with each other.  For instance, some of the key legal institutions, such as 

the writ of protection (or amparo), prevail in the Iberian American realm,
12

 but not in its 

Franco-American counterpart. 

Latin American rights schemes bear to each other a family resemblance, in the sense of 

Wittgenstein.
13

  In other words, they do not have a common element or set thereof, but 

rather interrelate with each other in a complex manner.  They present a ñcomplicated 

network of similarities overlapping and criss-crossing: sometimes overall similarities, 

sometimes similarities of detail.ò
14

  One of these regimes may, for example, resemble most 

others in constitutionally guaranteeing a sound education, but may differ from them in its 

rejection of the right to a healthy environment.  A few others of these systems may similarly 

reject the latter entitlement, as well as the former. 

 

8. Luiz Alberto Moniz Bandeira, ¿América Latina o Sudamérica?, CLARÍN , May 16, 2005, 

http://www.clarin.com/diario/2005/05/16/opinion/o-01901.htm (last visited Apr. 27, 2008). 

9. See generally ROBERTO CABELLO-ARGANDOÑA, CINCO DE MAYO: A SYMBOL OF MEXICAN NATIONAL 

RESISTANCE (1997). 

10. Id. at 95ï100. 

11. See generally Rogelio Pérez Perdomo, Notas para una historia social del derecho en América Latina:  

La relación de las prácticas y los principios jurídicos, 52 REV. COLEGIO DE ABOGADOS P.R. 1 (1991).  

12. See infra Section IV. 

13. LUDWIG WITTGENSTEIN, PHILOSOPHISCHE UNTERSUCHUNGEN § 67 (G.E.M. Anscombe trans., Basil 

Blackwell & Mott, Ltd. 3d ed. 1968).  Wittgenstein explains that the members of a family do not all share a 

particular characteristic or group of characteristics.  Some resemble others in the smile, others in the personality, 

and still others in the tone of voice.  They are thus all interrelated without converging on a single feature, ñfor the 

various resemblances between the members of a family:  build, features, color of eyes, gait, temperament, etc., 

etc., overlap and criss-cross.ò Id. 

14. Id. at §66. 
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Rights cultures in Iberian America generally coincide not only in what they share with 

each other, but also in what distinguishes them from their counterpart north of the border.  

To a great extent, this difference stems from the fact that the countries in the region belong 

to the civil law tradition, while the United States exists within the common law universe.  

Nonetheless, Iberian American legal orders diverge from the U.S. model specifically, even 

on substantive and procedural matters that bring them closer to other common law 

jurisdictions.  Hence, they typically reject the death penalty, civil juries, and contingency 

fees, while embracing constitutional social-welfare entitlements, international human rights, 

abstract judicial review, and the ñEnglish ruleò on attorneyôs fees.  Latin American nations 

have kept considerable distance from the United States partly as a reaction against the 

overwhelming U.S. hegemony in so many other areas of life. 

III.  INTER-GENERATIONAL GUARANTIES:  THIN AND THICK 

¿A nombre de qué puedo condenar a muerte 

a otros por lo que son o piensan? 

Pero ¿cómo dejar impunes 

la tortura o el genocidio o el matar de hambre? 

No quiero nada para mí: 

sólo anhelo 

lo posible imposible: 

un mundo sin víctimas.
15

 

Iberian American countries have constitutionally established similar substantive 

entitlements.  They have enacted first-, second-, and third-generation rights, freely 

borrowing general ideas, as well as specific formulations, from each other.  Of course, the 

various jurisdictions have maintained significant differences from each other and have in no 

way coalesced into a single, monolithic system. 

First- and second-generation rights are associated, respectively, with the 1966 United 

Nationsô International Covenants on Civil and Political Rights and on Economic, Social and 

Cultural Rights.
16

  They encompass, on the one hand, entitlements such as equality, due 

process, privacy, free speech, liberty of association, as well as universal suffrage, and, on the 

other hand, the right to work, to unionize, to subsistence, to housing, to health, to education, 

and to culture.  Third generation rights, in turn, are entitlements that have emerged 

subsequently and that regard matters such as consumption, the environment, development, 

and information.
17

 

Upon attaining independence in the nineteenth century, Iberian American nations 

drafted new constitutions inspired by Spanish, French, and especially, U.S. models.  These 

documents promulgated civil and political rights, which reflected the republican and liberal 

ethos that prevailed at the time.
18

  Current constitutional charters have preserved guarantees 

such as freedom of expression, religious liberty, fair trial, and suffrage. 

 

15. JOSÉ EMILIO PACHECO, Fin de siglo, in FIN DE SIGLO Y OTROS POEMAS (1984). Literally: ñIn the name of 

what may I condemn others because of who they are or what they think?  But how can one fail to punish torture, 

genocide, or murder by starvation?  I donôt want anything for myself.  I only yearn for the possibly impossible: a 

world without victims.ò 

16. G.A. Res. 2200, at 52, U.N. GAOR, 21st Sess., Supp. No. 16, U.N. Doc. A/6316 (Dec. 16, 1966). 

17. See generally Jack Donnelly, Third Generation Rights, in PEOPLES AND MINORITIES IN INTERNATIONAL 

LAW 119, 134ï37 (Catherine Brolmann, Rene Lefeber, &  Marjoleine Zieck eds., 1993). 

18. See Pérez Perdomo, supra note 11, § 1(b). 
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Throughout the twentieth century, Latin American jurisdictions evolved to incorporate 

social welfare entitlements.  Mexicoôs 1917 Constitution pioneered internationally in 

recognizing broad socio-economic rights to housing, education, health, and work.
19

  

Virtually all other countries in the region followed suit.  Curiously, Puerto Rico tried to 

jump on the bandwagon with its 1952 Constitution, but the U.S. Congress vetoed the social 

and economic rights proposed by the constituent assembly and ratified by the local 

electorate.
20

 

Latin American constitutions have also embraced third-generation rights.  They have 

guaranteed their citizenry, inter alia, sustainable development,
21

 empowerment as 

consumers,
22

 a wholesome environment,
23

 as well as informational and cultural self-

determination.
24

  The judiciary throughout the region has made clear that these entitlements, 

like their second-generation counterparts, are not mere aspirations and are certainly not 

optional.  It has repeatedly enforced them programmatically.
25

  In other words, it has called 

 

19. CONSTITUCIÓN POLÍTICA DE LOS ESTADOS UNIDOS MEXICANOS arts. 123(A)(XII), 34, 123 (1917) 

[hereinafter MEX. CONST.]. 

20. See Ángel R. Oquendo, Book Review: Pedro A. Malavet, America's Colony, 55 J. LEGAL EDUC. 416ï18 

(2005). 

21. CONSTITUCIÓN POLÍTICA DE BOLIVIA DE 1967 art. 133 (1967) [hereinafter BOL. CONST]; CONSTITUIÇÃO 

DA REPÚBLICA FEDERATIVA DO BRASIL art. 3(II) (1988) [hereinafter BRAZ. CONST.]; CONSTITUCIÓN DE LA 

REPÚBLICA DE CHILE art. 104 (1980) [hereinafter CHILE CONST.]; CONSTITUCIÓN POLÍTICA DE COLOMBIA art. 80 

(1991) [hereinafter COLOM. CONST.]; CUBA CONST. arts. 16, 27 (1976); CONSTITUCIÓN POLÍTICA DE LA 

REPÚBLICA DOMINICANA  art. 7 (2002) [hereinafter DOM. REP. CONST.]; CONSTITUCION POLÍTICA DE LA 

REPÚBLICA DEL ECUADOR art. 86 (1998) [hereinafter ECUADOR CONST.]; CONSTITUCIÓN POLÍTICA DE LA 

REPÚBLICA DE EL SALVADOR DE 1983 arts. 101, 117 (1983) [hereinafter EL SAL. CONST.]; CONSTITUCIÓN 

POLÍTICA DE LA REPÚBLICA DE GUATEMALA arts. 97, 119(1,3) (1985) [hereinafter GUAT. CONST.]; CONSTITUCIÓN  

DE LA REPÚBLICA DE HONDURAS art. 329 (1982) [hereinafter HOND. CONST.]; MEX. CONST. art. 25 (1917); 

CONSTITUCIÓN POLÍTICA DE LA REPÚBLICA DE NICARAGUA [CN.] arts. 99,102 (1987) [hereinafter NICAR. CONST.]; 

CONSTITUCIÓN POLÍTICA DE LA REPÚBLICA DE PANAMÁ  arts. 105ï07 (1972) [hereinafter PAN. CONST.]; 

CONSTITUCION POLÍTICA DEL PARAGUAY DE 1992 arts. 7, 176 (1992) [hereinafter PARA CONST.]; CONSTITUCIÓN 

POLÍTICA DEL PERÚ arts. 44, 69 (1993) [hereinafter PERU CONST.]; CONSTITUCION DEL ESTADO LIBRE ASOCIADO 

DE PUERTO RICO art. 6(19) (1952) [hereinafter P.R. CONST]; CONSTITUCIÓN DE LA REPÚBLICA BOLIVARIANA DE 

VENEZUELA art. 128 (1999) [hereinafter VENEZ. CONST.]. 

22. CONSTITUCIÓN ARGENTINA art. 42 (1994) [hereinafter ARG. CONST.]; BRAZ. CONST. art. 5 (XXXII) 

(1988); COLOM. CONST. art. 78 (1991); CONSTITUCIÓN POLÍTICA DE LA REPÚBLICA DE COSTA RICA art. 46 (1949) 

[hereinafter COSTA RICA CONST.]; ECUADOR CONST. art. 92 (1998); EL SAL. CONST. art. 101 (1983); GUAT. 

CONST. art. 119(i) (1985); HOND. CONST. art. 331 (1982); MEX. CONST. art. 28 (1917), PARA. CONST. art. 176. 

(1992); PERU CONST. art. 65 (1993); VENEZ. CONST. art. 117 (1999). 

23. ARG. CONST. art. 41 (1994); BOL. CONST. art. 7(a) (1967); BRAZ. CONST. art. 23(VI) (1988); CHILE 

CONST. art. 19(8) (1980); COLOM. CONST. art. 79 (1991); COSTA RICA CONST. art. 50 (1949); CUBA CONST. art. 

27 (1976); ECUADOR CONST. art. 86 (1998); EL SAL. CONST. art. 117 (1983); GUAT. CONST. art. 97 (1985); 

HOND. CONST. art. 145 (1982); MEX. CONST. art. 4, 25, 73(XXIX)(G) (1917); NICAR. CONST. arts. 60, 102 

(1987); PAN. CONST. arts. 114ï15 (1972); PARA. CONST. arts. 7ï8, 38 (1992); PERU CONST. art. 2(22) (1993); 

VENEZ. CONST. art. 127 (1999). 

24. ARG. CONST. art. 43 (1994); BOL. CONST. arts. 7(b), (e) (1967); BRAZ. CONST. art. 5(XIV) (1988); 

COLOM. CONST. art. 20 (1991); COSTA RICA CONST. arts. 30, 89 (1949); DOM. REP. CONST. art. 8(10) (2002); 

ECUADOR CONST. arts. 81, 84 (1998); GUAT. CONST. arts. 35, 68 (1985); HOND. CONST. arts. 15, 182(2) (1982); 

MEX. CONST. art. 2 (1917); NICAR. CONST. arts. 5, 27, 66, 90 (1987); PAN. CONST. arts. 85ï86 (1972); PARA. 

CONST. arts. 26, 28, 135 (1992); PERU CONST. arts. 2(4), (5) (1993); VENEZ. CONST. arts. 28, 58, 101, 119ï26 

(1999). 

25. See, e.g., Urteaga v. National State, 321 F.C.S. 2767, Corte Suprema de Justicia de la Nación [CJSN], 

[Sup. Ct.] (1998) (Arg.) (holding that a ñlack of legislative regulation [did] not undermine the effectiveness of 

certain rightsò to writ of habeas data to secure information about individuals who disappeared while in authoritiesô 

custody); Cochez Farrugia v. Ministry of the Presidency, HD 472-2002 [Sup. Ct.] (Pan.) (interpreting the right to 

habeas data); Rodríguez Gutiérrez v. President Toledo Manrique, First Chamber, Constitutional Court, November 

19, 2004 (Peru) (upholding right to habeas data). 
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on the authorities to show that they have a program and, more generally, a real 

commitment.
26

 

Constitutional systems frequently formulate first-generation prerogatives as negative 

and second- and third-generation entitlements as positive.  Negative rights take the form of a 

ban on governmental interference with individual liberties.  Classical civil and political 

entitlements, such as free speech or the right to privacy, exemplify this kind of guaranty.  In 

contrast, positive rights require the state to act rather than to refrain from action.  Economic 

and social rights, including the right to work or to health, provide cases in point, as do many 

of the previously mentioned third-generation rights. 

Certainly, the classification of entitlements as negative and positive is somewhat 

misleading.  Typically negative rights often call on the government to act positively by, for 

instance, using subsidies or restrictions in order to prevent the speech of the powerful from 

drowning out that of the weak.  Conversely, positive entitlements invariably demand that the 

authorities abstain from certain action, such as interfering with citizensô right to exercise a 

profession.  Nonetheless, the distinction helpfully underscores the fact that the realization of 

second- and third-generation entitlements generally requires more elaborate measures and 

longer-term planning on the part of the state. 

Positive rights also raise special questions regarding their judicial enforcement.  Is 

there any role at all for the judiciary to play?  Do these entitlements merely define lofty 

ideals that citizens may not vindicate in court?  Or are they instead programmatic such that 

the government has a judicially enforceable obligation to establish a program or plan for 

their implementation?  If so, how much should judges defer to the executive and legislative 

branches when passing on their efforts in this area? 

In the specific case of the right to housing, may a homeless person sue the authorities?  

Should a tribunal respond to such a complaint by declaring that the state has no justiciable 

obligation to provide shelter for the plaintiff or anyone else and that the government must 

decide on its own to what extent it will meet the guaranty in question?  Or, alternatively, 

should the judiciary probe into whether the authorities are taking their duties seriously and 

whether they have adopted a credible policy to address the housing needs of the citizenry?  

How might a court that follows this path address the charge that it has arrogated legislative 

functions to itself? 

As already noted, Iberian American tribunals have held positive rights judiciable.  

Regional constitutional systems actually distinguish themselves, especially from their U.S. 

counterpart, not only because they recognize these entitlements, but also because they 

declare them enforceable in court.  Recent litigation to vindicate the right to health in 

Venezuela and elsewhere in the continent illustrates this development rather vividly. 

The 1961 Venezuelan Constitution articulates the right to health in the following 

terms: ñPeople have a right to the protection of their health.  The government shall 

safeguard public health and shall provide means of prevention and care for those who may 

need them.ò
27

  The 1999 Constitution takes a step further: 

The right to health is socially fundamental.  The state shall guarantee this 

entitlement, as part of the right to life.  It shall develop and promote policies to 

 

26. See generally ÁNGEL R. OQUENDO, LATIN AMERICAN LAW 324ï80 (2006). 

27. VENEZ. CONST. of 1961, art. 76 (superseded). 
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improve the quality of life, the collective well-being, and the access to basic 

services.  The people have a right to the protection of their health.
28

 

This provision connects the entitlement in question to the right to life and obligates the 

authorities to adopt a comprehensive and effective health policy. 

The Venezuelan Supreme Court has, accordingly, taken the government to task for not 

meeting its duties in the area of health.  In Rural Psychiatric Institute Virgen del Rosario v. 

Ministry of Health and Social Welfare et al., a group of clinics sued the Ministry for failing 

to renew their contracts and for thus infringing upon their indigent mental patientsô right to 

life and health.
29

  The highest tribunalôs Political and Administrative Chamber not only 

agreed with the plaintiffs, but also expressed categorical ñdisapproval of the Ministryôs 

deplorable conduct.ò
30

 

This Supreme Court believes that this conduct constitutes an open violation of 

the rights to life and health of these mental patients.  The state cannot effectively 

guarantee these rights without the necessary resources.  Furthermore, defendant 

has inexcusably failed to meet his duty to care for these unfortunate and 

neglected Venezuelan citizens who are unable to improve their situation on their 

own.
31

 

The justices insisted that the clinics bore responsibility, along with the authorities, for the 

protection of the patientsô social welfare entitlements. 

This Chamber believes that plaintiffs should know that, because they have 

contracted with the government to care for chronic and indigent mental patients, 

they share with the state the paramount responsibility of guaranteeing the human 

rights of these individuals.  They must do their utmost to heal and socially 

reintegrate the patients to the extent possible.  In carrying out this all too serious 

responsibility, they have an ineludible duty to care for, support, and heal these 

patients.  They must respect the patientsô dignity and condition as human beings 

facing the misfortune of being ill and otherwise unassisted.
32

 

The Court ordered the government to renew the plaintiffsô contracts and to pay for 

services rendered after the expiration of the original agreements.
33

 

In Cruz del Valle Bermúdez et al. v. Ministry of Health and Social Welfare, the same 

Chamber upheld the rights of indigent HIV/AIDS patients to receive medicines necessary 

for the treatment of their illness.
34

  It underscored the obligatory nature of the entitlements in 

question with the following statement: ñall citizensðincluding, of course, the plaintiffs in 

the case at barðhave a right to health.  The state has a correlative duty to ensure the 

 

28. VENEZ. CONST. art. 83 (1999). 

29. Rural Psych. Inst. Virgen del Rosario v. Min. Health & Soc. Wel., Rec. No. 14695 Tribunal Supremeo de 

Justicia de Venezuela, (Sup. Ct.) (1998), translated and reprinted in OQUENDO, supra  note 26, at 327ï33. 

30. Id. § IV(4)(2). 

31. Id. 

32. Id. 

33. Id.  

34. Cruz del Valle Bermúdez v. Min. Health & Soc. Wel.l, Rec. No. 15.789, Tribunal Supremeo de Justicia 

de Venezuela, (1999),  available at http://www.escr-net.org/usr_doc/corte_const_venezuela_ sentencia_916.doc, 

translated & reprinted in OQUENDO, supra note 26, at 262ï323. 
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effective realization of that right, especially when the health of the indigent is at stake.ò
35

  

Accordingly, the justices ordered the government to deliver, regularly and periodically, 

prescribed medication, as well as to carry out or pay for specialized tests.
36

 

The Ministry alleged that, in light of its budgetary constraints, it was impossible to 

finance the treatment in question for the totality of persons suffering from HIV/AIDS.
37

  The 

Supreme Court impassively replied that the authorities simply had to find the money and 

called on them to make whatever adjustments in the budget were necessary to meet their 

constitutional obligations.
38

 

The defendant in this controversy, as well as in Virgen del Rosario, answered in a 

quite typical fashion.  When faced with claims based on positive rights, in general, and 

programmatic entitlements, in particular, the state often pleads insufficiency of funds.  The 

Venezuelan highest tribunal took this defense with a grain of salt in an attempt to preserve 

the viability of the guaranties at stake. 

In del Valle Bermúdez, Venezuelaôs justices most significantly ordered ñthe Ministry 

of Health and Social Welfare to develop a policy of information, treatment, and 

comprehensive medical assistance for the benefit of the plaintiffs.ò
39

  Furthermore, they 

concluded that, because no known cure for the disease existed, ñthe battle against the 

disease should focus on prevention.ò
40

  They made specific proposals on this issue: 

The state must develop a national prevention program along the following lines: 

Educational programs to target vulnerable groups, teenagers, married couples 

with problems, etc. 

Massive provision of information for the community on the disease, its causes, its 

transmission, and its prevention. 

Elaboration of a national plan to make affordable diagnoses possible through the 

stateôs medical institutions. 

Each of these programs requires special preparation and implementation, taking 

into account matters such as the general information currently available about the 

disease, the adequate use of condoms, and the availability of sterile syringes for 

drug users; the need for special attention for vulnerable groups; the existing 

efforts at the level of the community; and the role of marriage counseling.
41

 

The tribunal articulated the defendant Ministryôs duties thus: 

 

35. Id. Analysis (Right to Health, Life, and Access to Science and Technology). 

36. Id. Decision (2). 

37. Id. Analysis (Right to Health, Life, and Access to Science and Technology). 

38. Id. 

39. Id. Decision (3). 

40. Del Valle Bermúdez v. Min. Health & Soc. Wel., Rec. No. 15.789 Analysis (Right to Health, Life, and 

Access to Science and Technology). 

41. Id. 
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The Ministry of Health and Social Welfare must conduct, pursuant to the 

previously established principles, a thorough study of the basic needs of 

HIV/AIDS patients and of the different programs available to prevent an increase 

in the number of people infected.  The findings of this study shall be presented to 

the President of the Republic and the Council of Ministers for consideration in 

defining the general guidelines for the next fiscal yearôs budget.
42

 

ñThe goal must be,ò the opinion explained, ñto develop a policy of prevention based 

on facilitating information to individuals infected with HIV/AIDS, as well as on raising their 

level of awareness, educating them, and providing comprehensive assistance to them.ò
43

 

The Supreme Court merely prescribed rough guidelines for a long-term program of 

HIV/AIDS treatment and prevention and granted the government sufficient discretion to 

decide on the details of the required plan.  It struck a careful balance between leaving the 

enforcement of the right to health entirely up to the political authorities and depriving them 

completely of their decision-making authority in this area.  The full realization of 

programmatic entitlements demands that the judiciary superintend government policies, 

while allowing state officials sufficient leeway to deploy their resources and expertise 

efficaciously, as well as creatively. 

The opinion in del Valle Bermúdez ends with the following warning:  ñ[t]he authorities 

must comply with present writ of protection or face sanctions for contempt.ò
44

  Effective 

adjudication sometimes requires this kind of threat, whether implicit or explicit, in order to 

assure the governmentôs compliance.  

The Supreme Court should have retained jurisdiction of the case, thereby enabling 

itself to review the extent to which the Ministry subsequently implemented the remedy, and 

if necessary, to reconsider its remedial guidelines.  Programmatic rights require such 

prolonged judicial engagement, which ideally should take the form of a conversation 

between the courts and the authorities.  Of course, non-governmental organizations such as 

Citizen Action against AIDS (Acción ciudadana contra el SIDA), which filed the complaint, 

should also play a key role not only in setting the litigation in motion, but also in monitoring 

the relief. 

The 1999 Venezuelan Constitution created a new Supreme Court (Tribunal Supremo 

de Justicia) and the Constituent Assembly appointed the first members of this body in 

December of 1999.
45

  The Justices soon confronted additional claims by HIV/AIDS patients.  

In Glenda López et al. v. the Venezuelan Institute for Social Security, a number of 

beneficiaries, represented by the same group of attorneys, sued the Institute for Social 

Security for failing to pay and deliver prescribed HIV/AIDS medicines.
46

  The 

Constitutional Chamber of the new Court echoed its predecessor in finding that the 

defendant had ñviolated the right to health, threatened the right to life, and encroached upon 

the right to benefit from scientific and technological progress,ò
47

 as well as the right to 

 

42. Id. 

43. Id. Decision (3). 

44. Id. Decision (4). 

45. See Gloria Gonzalez Montero v. National Constituent Assembly, Exp. No. 1142, Tribunal Supreme de 

Justicia de Venezuela, [TSJ][Sup. Ct.], (2001), partially translated and reprinted in OQUENDO, supra note 26, at 

186ï87. 

46. Glenda López v. Venez. Inst. Soc. Sec., Jdt. No. 487 Tribunal Supreme de Justicia de Venezuela, [Sup. 

Ct.] (2001), available at http://www.escr-net.org/usr_doc/Stcia_venezulea_por_ciento_difusos.doc, translated 

and reprinted in OQUENDO, supra note 26, at 346ï49. 

47. Id. Considerations (2). 
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social security.  The tribunal similarly rejected the contention that lack of funds or credits 

might justify the Instituteôs inaction.
48

 

In 2002, the Constitutional Chamber considered a similar action by HIV/AIDS patients 

against the Institute for Social Security in Antonio Loreto Tabares v. the Venezuelan 

Institute for Social Security.
49

  Not surprisingly, the body affirmed the holding of Judgment 

Number 487 of April 6, 2001 (the Glenda López case).
50

  In so doing, it noted ñthe 

completeness and clarity of [that] decisionò and held ñthe [previously ordered] remedy fully 

applicable to the complainants in the case at bar.ò
51

 

In a sense, the opinion in Loreto Tabares was superfluous.  The precedent was not 

only admittedly complete and clear, but also expressly applied ñto anyone (i) who [was] 

registered with the Venezuelan Institute of Social Security, (ii) who [had] been diagnosed 

with the disease HIV/AIDS, (iii) who [met] the legal prerequisites to benefit from the social 

security system, and (iv) who [had] requested that the Institute deliver the medicines needed 

for the treatment in question, as well as for the opportunist illnesses, and cover the 

specialized medical examinations required to treat these illnesses.ò
52

  Coincidentally, the 

earlier opinion in del Valle Bermúdez was also on point and equally broad in its scope of 

application.
53

  Inasmuch as its determinations immediately bind all other Venezuelan 

tribunals,
54

 the Constitutional Chamber ordinarily does not have to decide the same issue 

over and over again.  It probably made repeated pronouncements in López and Loreto 

Tabares as an indirect and somewhat inefficient way of maintaining jurisdiction over the 

controversy. 

In sum, Venezuelans have made programmatic entitlements, such as the right to health, 

constitutionally binding on the government and judicially enforceable.  They have taken this 

step practically as a reaction to the stateôs crass delinquency in this area.  In fact, this case 

does not constitute an isolated instance, but rather a critical trend in Latin America.  All 

Iberian American constitutions recognize the right to health,
55

 along with other positive 

guaranties.  Beyond Venezuela, HIV/AIDS patients throughout the region have likewise 

seized on this entitlement to try to force the state to provide the medicine and care that they 

need.  They have organized themselves, engaged their fellow citizens, lobbied the executive 

and legislative branches, and litigated in court.
56

 

The political authorities have supported these claims only intermittently.  The 

governments in the region, with the exception of Brazil, provide limited or no coverage for 

 

48. Id. Considerations (3). 

49. Tribunal Supremo de Justicia de Venezuela [TSJ][Sup. Ct.] (2002), Jdt. No. 481 (Venez.). 

50. Id. § V(3). 

51. Id. § IV. 

52. Glenda López, Jdt. No. 487,TSJ, at Decistion (3). 

53. See del Valle Bermudez v. Min. Health & Soc. Wel., No. 15789 [Sup. Ct.] (Venez.) (1999). 

54. See VENEZ. CONST. art. 334 (1999). 

55. See ARG. CONST. art. 42 (1994); BOL. CONST. art. 7, paras. a, k (1967); BRAZIL CONST. arts. 6, 196ï200 

(1988); CHILE CONST. art. 19, no. 9 (1980); COLOM. CONST. art. 49 (1991); COSTA RICA CONST. art. 46 (1949), 

rev. 1996; CUBA CONST. art. 50 (1976); DOM. REP. CONST. art. 8, no. 17 (2002); ECUADOR CONST. art. 23, no. 20 

(1998); EL SAL. CONST. arts. 1, 65ï70 (1983); GUAT. CONST. arts. 93ï95 (1985); HOND. CONST. arts. 145ï50 

(1982); MEX. CONST. art. 4 (1917), rev. 1994, 1998; NICAR. CONST. art. 59 (1987), rev. 1995; PAN. CONST. arts. 

105ï07 (1972), rev. 1983, 1994; PARA. CONST. art. 68 (1992); PERU CONST. art. 7 (1993); P.R. CONST. art. 2, § 

20 (1952); URU. CONST. art. 44 (1988), rev. 1989, 1997; VENEZ. CONST. arts. 83ï85 (1999). 

56. UNAIDS, NGO Perspectives on Access to HIV-Related Drugs in 13 Latin American and Caribbean 

Countries, UNAIDS/98.25, Nov. 19 1998, available at http://data.unaids.org/Publications/IRC-pub01/JC100-

NGO-Perspectives_en.pdf. 



09_Oquendo_PUB.doc 8/4/2008 7:37 PM 

198 TEXAS INTERNATIONAL LAW JOURNAL [VOL. 43:185 

HIV/AIDS.
57

  In contrast, the judiciary has quite consistently sided with claimants and 

positively enforced the right to health.  It has required the state to afford plaintiffs prescribed 

drugs and therapies and to adopt a long-term plan vis-à-vis the disease. 

In its 1995 Judgment T-271/95, for instance, the Colombian Constitutional Court held 

ñthat the petitioner, [who suffered from HIV/AIDS, had] a right to receive the totality of the 

prescribed treatment.ò
58

  The tribunal concluded ñthat the duty to protect the health and 

preserve the life of the patient must take priority and would become meaningless if there 

were no possibility of enjoying all the treatment prescribed by physicians.ò
59

  The 

Colombian justices determined that the denial of care constituted discrimination against the 

plaintiffs, both as people infected with the HIV virus and as indigent citizens.
60

  Moreover, 

the Colombian Constitutional Courtôs Judgment T-505/92 established that the denial of 

integral healthcare to HIV/AIDS patients amounted to a failure to fulfill the obligation to 

ñprevent, as well as contain the propagation of, the disease.ò
61

 

Similarly, Peruôs Constitutional Court in its Judgment 2945-2003-AA/TC of the year 

2004 ordered ñthe inclusion of petitioner among the patients to receive full HIV/AIDS 

treatment, including medicines and analyses, as recommended by the physicians of the 

hospital under the supervision of the Ministry of Health.ò
62

  It called on the authorities to 

consider ñcontributions to the budget for the Anti-AIDS Plan a priority investment.ò
63

  The 

tribunal maintained jurisdiction over the dispute and enjoined ñthe hospital directors to 

update the Court every six months on petitionerôs treatment.ò
64

 

In the same opinion, the Peruvian Constitutional Court offered an engaging discussion 

concerning the nature of the rights at stake. 

Social and economic rights, namely, welfare rights, such as social security, public 

health, housing, education, and other public services, are necessary because they 

constitute social instruments that the state provides in order to enable individuals 

to attain complete self-determination.  Citizens vindicate these entitlements by 

demanding that the government undertake whatever measures may be required in 

order to meet the corresponding societal goals.  Because they often require 

financial support for their realization, social rights are not always enforceable 

exclusively within the legal system. 

. . . 

Contrary to the traditional understanding, these entitlements are not merely 

programmatic norms that may only be enforced in a mediate manner and that 

 

57. See Avert: Averting HIV and AIDS, http://www.avert.org/aidslatinamerica.htm (last visited Mar. 28, 

2008); Red Hispana de Derechos Humanos en vih-sida y minorías sexuales, http:// 

www.convencion.org.uy/menu2-050.htm (last visited Mar. 28, 2008). 

58. Diego Serna Gomez v. el Hospital Universitano del Valle ñEvaristo Garciaò, Sent. No. T-271/95, Exp. 

No. T-62714, (Const. Ct.)(Colom.)(1995), II-Legal Grounds, para. 13. 

59. Id. para. 14. 

60. Id. para. 15. 

61. Diego Serna Gomez v. el Hospital Universitano del Valle ñEvaristo Garciaò, (Const. Ct.)(Colom.)(1992), 

28/8/1992, Sent. No. T-505/92, Exp. No. T-2535, (Colom.) Legal Grounds, para. 8. 

62. Azanca Alheli Meza Garcia v. Ministerio de Salud del Perú, Tribunal Constitucional, (Const. Ct.), 

20/4/2004, Exp. No. 2945-2003-AA/TC (Peru), Resolutions, para. 2.   

63. Id. para. 3. 

64. Id. para. 4. 
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differ from civil and political rights that allow for immediate enforcement.  In 

fact, welfare rights must be minimally respected as an indispensable condition for 

the enjoyment of civil and political rights.  Accordingly, without education, 

health, and a decent quality of life, there would be no social liberty or equality.  

The legislature and the judiciary must therefore understand that the realization of 

these two kinds of entitlements must take place jointly and interdependently. 

. . . 

Of course, social rights require that the state set up basic public services, as well 

as that the citizenry contribute taxes in order to provide public financing for the 

underlying social policy.  In any case, social rights impose concrete obligations 

on the authorities.  The government must adopt constant and efficient measures 

for a progressive enforcement of these entitlements under conditions of equality 

for the entire population. 

Consequently, we must interpret social rights as genuine claims of the citizen 

against the state, if we are to recognize the legal validity of constitutional 

imperatives and the relevance of the Constitution. 

. . . 

This new vision of social rights makes it possible to do justice to principles such 

as solidarity and human dignity, which constitute fundamental pillars of the social 

state and the rule of law.
65

 

Peruôs Constitutional Court, hence, acknowledged that the vindication of social welfare 

rights could only take place with the cooperation of the authorities and in a progressive 

manner.  The tribunal insisted, however, that these crucial entitlements were not optional 

and that they were judicially enforceable.  It used the case at hand to illustrate exactly how 

courts should implement these guaranties. 

In Costa Rica, the Constitutional Chamber of the Supreme Court announced, in its 

1997 Judgment 5934 and in five parallel opinions of the same year, ñthat the Costa Rican 

state [had] a duty, which [derived] from the principles of justice and solidarity that 

[underlay] the constitutionally established social security system and from the mission that 

the Constitution [imposed] on the Costa Rican Social Security Fund, to provide effective 

medical care for AIDS patients.ò
66

  In these decisions, the tribunal invoked not only Article 

 

65. Id. paras. 10ï15. 

66. William García Alvarez v. Caja Costarricense de Seguro Social, Judgment 5934 Sala Constitucional de la 

Corte Suprema de Justicia, [Sup. Ct. Const. Ch.] (1997) Considerations, V-Conclusion; Luis Guillermo Murillo 

Rodríguez v. Caja Costarricense de Seguro Social, Judgment 6096 Sala Constitucional de la Corte Suprema de 

Justicia, [Sup. Ct. Const. Ch.] (1997); Juan Ignacio Mora Salas v. Caja Costarricense de Seguro Social, Judgment 

8245 Sala Constitucional de la Corte Suprema de Justicia, [Sup. Ct. Const. Ch.] (1997); Gerardo Vargas Garcias 

v. Caja Costarricense de Seguro Social, Judgment 8204 Sala Constitucional de la Corte Suprema de Justicia, [Sup. 

Ct. Const. Ch.] (1997); Fernando Zeledón Pérez v. Caja Costarricense de Seguro Social, Judgment 8422 Sala 

Constitucional de la Corte Suprema de Justicia, [Sup. Ct. Const. Ch.] (1997). 
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73 of the Constitution, but also Articles 22, 16, and 9 of the Universal Declaration of 

Human Rights, the American Declaration of the Rights and Duties of Man, and the 

International Covenant of Economic, Social, and Cultural Rights, respectively.
67

  While 

acknowledging that its decisions might critically overburden the health system, the Court 

expressed the hope ñthat [the] crisis [would] ultimately encourage the development of novel 

solutions, as expected by AIDS patients and by Costa Rican society in general.ò
68

 

In eight subsequent opinions also issued in 1997, Costa Ricaôs Supreme Court 

reaffirmed its holding in Judgment 5934.
69

  It severely criticized the Social Security agency 

for its utter disregard of a most fundamental right: ñ[d]efendant is clearly violating the 

principle of equality, inasmuch as it provides medicines for treatment only to people who 

obtain a favorable judgment from the Constitutional Chamber and turns down all other 

individuals, including petitioner.ò
70

  While deciding eight disputes in 1998 along nearly 

identical lines, the tribunal additionally warned ñthat there should be no discrimination 

against the complainant, who [like]  the plaintiff in [Judgment 5934, had] requested the 

antiretroviral medicines from the Costa Rican Social Security Fund, and [was] entitled to 

them, so long as he [had] a prescription from his attending physician.ò
71

 

In a decision of 2004, the Costa Rican justices established that the authorities had an 

obligation to afford HIV/AIDS patients the prescribed treatment immediately.
72

  ñThe 

directors of the Costa Rican Social Security Fund and affiliated hospitals, as well as clinics, 

[had] a duty and a personal responsibility . . . to adopt and implement administrative and 

organizational measures to put a definite end to the delay in the delivery of health services 

 

67. Id. 

68. Id. 

69. Roger Martín Cervantes de la Rocha v. Caja Costarricense de Seguro Social, Judgment 8058, Sala 

Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (1997); Gerardo Enrique Elizondo Salgado v. 

Caja Costarricense de Seguro Social, Judgment 8304, Sala Constitucional de la Corte Suprema de Justicia [Sup. 

Ct. Const. Ch.] (1997); Edgar Francisco Briceño Torres v. Caja Costarricase de Seguro Social, Judgment 8647, 

Sala Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (1997); Edgar Marin Aguilar a favor de 

William Marín Aguilar (Prez) v. Caja Costarricase de Seguro Social, Judgment 8648, Sala Constitucional de la 
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Kattia Aguilar Gómez v. Caja Costarricense de Seguro Social, Judgment 8758, Sala Constitucional de la Corte 

Suprema de Justicia [Sup. Ct. Const. Ch.] (1997). 
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Sala Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (1998); Francisco Javier Rojas Rojas v. 

Caja Costarricense de Seguro Social, Judgment 767, Sala Constitucional de la Corte Suprema de Justicia [Sup. Ct. 

Const. Ch.] (1998); Freddy Villalobos Vargas v. Caja Costarricense de Seguro Social, Judgment 768, Sala 

Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (1998); Raúl Ernesto Gutiérrez Villareal v. 
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Const. Ch.] (1998); Mainor Navarro Arce v. Caja Costarricense de Seguro Social, Judgment 771, Sala 

Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (1998); Hannier Alejandro Chacón a favor 

de él Mismo v. Caja Costarricense de Seguro Social, Judgment 772, Sala Constitucional de la Corte Suprema de 

Justicia [Sup. Ct. Const. Ch.] (1998). 

72. Julio Alvarado Morera a favor de Marco Antonio Briceño Campos v. Caja Costarricense de Seguro 

Social, Judgment 8633, Sala Constitucional de la Corte Suprema de Justicia [Sup. Ct. Const. Ch.] (2004). 
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73

  The Court called attention to Article 71 of the Constitutional Jurisdiction Act, 

which authorizes the imposition of a prison term of three months to two years or a fine on 

whoever defies a writ of protection.
74

 

Finally, Argentinaôs Supreme Court has taken a most active role in this area.  In the 

year 2000, it upheld a writ of protection, which was secured by the Benghalensis 

Association and other non-governmental organizations on behalf of AIDS victims, 

compelling the Ministry of Health and Social Action to deliver a number of prescribed 

medicines to these individuals.
75

  In 2001, the tribunal ordered a private prepaid health 

clinic, Omint Corporation and Services, to reinstate a previously terminated AIDS patient 

and offer treatment and medication for his illness.
76

  In 2002, the Argentine justices issued a 

preliminary injunction enjoining the Institute for Medical Assistance of the Province of 

Buenos Aires to provide Verónica Sandra Dieguez and José Luis López with medically 

prescribed anti-AIDS drugs.
77

  The Court entered a similar order in favor of Silvia Elena 

Rogers in 2003.
78

 

Not all Latin American courts have been equally receptive to this kind of claim. 

Chileôs Supreme Court, for example, dismissed N§yade Roja Veraôs suit seeking AIDS 

treatment and medication from the Metropolitan Health Services Provider Sur Oriente and 

the Ministry of Health, then under the leadership of Michelle Bachelet.  In their opinion, the 

justices declared ñthat the problem at stake [involved] public health policy, which should be 

defined and applied by the Ministryôs officials, who [were] best qualified to regulate access 

to the requested services and to assess issues such as cost and available funding.ò
79

  The 

tribunal sustained the stateôs actions because it determined that they were neither illegal nor 

arbitrary.
80

 

The Chilean plaintiffs subsequently took their grievance to the Inter-American 

Commission on Human Rights and obtained preliminary relief.  ñIn its communication of 

November 20, 2001, the [body] informed the Chilean State that the aforesaid individuals 

urgently needed basic assistance from state institutions in order to secure the drugs needed 

for their treatment; it therefore requested the adoption of urgent measures to ensure them 

access to medicines needed for their survival and to medical examinations for the regular 

monitoring of their health conditions.ò
81

  The injunction quickly produced concrete results.  

ñOn December 5, 2001, the State described the preliminary steps taken at the Ministry of 

Health and reported that Juan Pablo Améstica, Manuel Orlando Farías, and Náyade Orieta 

Rojas Vera were receiving medication and undergoing examinations in order for their health 

conditions to be monitored by the Stateôs services.ò
82
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